
 

September 14, 2012 
 
 
 
 
Mr. Mark Dallaire, Director General 
Canadian Nuclear Safety Commission 
Regulatory Policy Directorate 
280 Slater Street, P.O. Box 1046, Station B 
Ottawa, ON, K1P 5S9 
 
Attention:  Mark Dallaire 
 

Re:  Response to Discussion Paper DIS-12-05:  Administrative Monetary Penalties  
 
The Canadian Nuclear Association (CNA) has approximately 100 members, representing over 
71,000 Canadians employed directly, or indirectly, in exploring and mining uranium, generating 
electricity, and advancing nuclear medicine.  Included among our members are the Class I 
nuclear facilities, uranium mines and mills, and other licensees (Class II) who will be subject to 
penalties as outlined in the proposed Administrative Monetary Penalties Regulations.   
 
The CNA continues to be supportive of the federal Government’s efforts to modernize the 
federal regulatory system through the Responsible Resource Development Plan [1] and 
associated Jobs, Growth and Long-term Prosperity Act (Budget Bill) amendments.  We regret that 
we were not consulted on the amendments to the Nuclear Safety and Control Act (NSCA) and 
were therefore unable to recommend further reform.  However, we appreciate the opportunity 
to comment on Discussion Paper DIS-12-05:  Administrative Monetary Penalties [2].   
 
We note in the Discussion Paper that the proposed Administrative Monetary Penalties (AMP) 
regulations will be developed based on existing models, such as the Agriculture and Agri-Food 
Administrative Monetary Penalties Act [3] and others [4][5][6].  With this in mind, we would like 
to offer comments on the following features of the proposed regulations:   
 

 Scope of Violations – Violations should be applied to all non-compliances under s. 48 of 
the NSCA.  The penalty system should target the areas where licence-based enforcement 
tools do not apply (e.g., third party damages), or are ineffective.   

 Increasing or Reducing Penalties – The proposed regulations should use the term 
“criteria”, rather than “aggravating factors”, to describe the severity of violations, and 
penalties should be eligible for reduction, or elimination, where there is a lack of 
intention, negligence, harm and/or where positive actions were taken by the licensee.   
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 Notice of Warning – The proposed regulations should include provisions to allow the 
issuance of a notice of warning.  This should be the lowest level of severity and the most 
appropriate penalty in instances where there is a lack of intention, negligence, harm 
and/or where positive actions were taken by the licensee.   

 Review by Tribunal – Procedures should be established for the review of a notice by the 
Commission Tribunal, or a Designated Officer, which would set strict time limits, 
maintain confidentiality, etc.   

 Publication of Violations – Given the provision for the review of a notice we 
recommend that the publication of violations be deferred until the Commission, or 
Designated Officer, decides that the person committed the violation and/or that the 
penalty is appropriate.   

 Due Diligence – If maintaining a level playing field for all Canadian businesses is a 
consideration in the application of AMPs, our members would question why the due 
diligence argument is available to some industries and not others.   

 Potential Overlap and Duplication - The proposed regulations should stipulate that 
persons, or corporations, committing the violations cannot be charged multiple, 
overlapping federal and provincial penalties for the same violations.   

 Performance Monitoring – There should be a reporting mechanism, which shows the 
timeliness and effectiveness of enforcement, in keeping with the Budget Bill objective of 
a more efficient regulatory system.   

 
The CNA thanks you for providing the opportunity to comment on Discussion Paper DIS-12-05:  
Administrative Monetary Penalties.  Should you or your staff require further clarification on any 
of the above information, please do not hesitate to contact me at 613-237-4262.   
 
Sincerely, 
 

 
 
Heather Kleb, M.Sc.  
Director, Regulatory Affairs  
Canadian Nuclear Association  
 
Cc.  
Denise Carpenter, CNA President and CEO  
Matthew Hickman, CNA Regulatory Affairs Officer  
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Attachment:  Detailed Comments 
 

The proposed regulations are intended to establish which acts of non-compliance constitute a 
violation, how penalty amounts are determined, and how the required documents will be served 
to the penalized parties.  However, the Discussion Paper provides little or no information on any 
of these elements.  The following comments are therefore based on a review of the Discussion 
Paper, the corresponding amendments to the NSCA, and the AMP models that the Canadian 
Nuclear Safety Commission indicated will serve as the basis for their AMP regulations 
[3][4][5][6][7].   
 
Scope of Violations 
 
The Discussion Paper provides limited information regarding what contraventions will 
constitute a violation, beyond “non-compliance occurs when requirements are not met” [1].  The 
amendments to the NSCA further indicate that “every person who contravenes or fails to comply 
with a provision, order, decision, term or condition designated under paragraph 44(1)(u.1) 
commits a violation and is liable to an administrative monetary penalty of an amount to be 
determined in accordance with regulations”, where 

(u.1) designating as a violation that may be proceeded with in accordance 
with this Act 

(i) the contravention of any specified provision of this Act or of any of its 
regulations, 

(ii) the contravention of any order or decision, or of any order or decision 
of any specified class of orders or decisions, made under this Act, or 

(iii) the failure to comply with any term or condition of a licence, or any 
term or condition of any specified class of licences [8]. 

 
In addition, the Discussion Paper seems to suggest that penalties will apply, only in the small 
number of cases where existing enforcement tools (e.g., orders, actions, etc.) have proven 
ineffective, but this could be clarified.  Notices of violation and notices of warning (see below) 
should be applied for all non-compliances under s. 48 of the NSCA.  Penalties should be 
applicable to third parties who are not constrained by licensing provisions (e.g., for third party 
damages).   
 



 

5 
 

We also support the CNSC’s proposal to establish a comprehensive schedule that will clearly set 
out which provisions of the NSCA and its regulations will be designated as violations for the 
purposes of the AMP system [2].   
 
Increasing or Reducing Penalties 
 
The language used in CNSC Discussion Paper DIS-12-05 seems to preclude the reduction of a 
penalty based on criteria such as intention, negligence, or harm.  While the Discussion Paper 
acknowledges that “not all violations are equal”, it seems to suggest that they are all increasingly 
severe, due to “aggravating factors” such as compliance history, degree of intention, or 
negligence, and the harm done, or that could be done [2].   
 
In contrast, the Agriculture and Agri-food AMP Act uses these same criteria as the  

“criteria by which and the manner in which a penalty may be increased or 
reduced, including the reduction of a penalty pursuant to a compliance 
agreement under subsection 10(1)” [3].   

The Agriculture and Agri-food AMP Act also allows “the determination of a lesser amount that 
may be paid in complete satisfaction of a penalty if paid within the prescribed time and manner” 
based on the “criteria” [3].  We recommend that the same language and provision be included in 
the proposed AMP regulations.   
 
The United States Nuclear Regulatory Commission Enforcement Manual [9] uses a similar method 
to determine penalties, including reductions for positive actions and multipliers for negative 
actions.  The CNSC should establish a similar system, which includes provisions for penalties to 
be reduced, or eliminated, based on licensee actions.  That is, if the licensee takes appropriate 
(e.g., prompt and comprehensive) actions, the fine should be reduced, or eliminated.   
 
Notice of Warning 
 
The Agriculture and Agri-Food AMP Act provides an additional level of severity and size of 
penalty that should be adopted in the proposed regulations.  It allows for the issuance of a 
notice that “contains a warning that the person has committed a violation” [3].  This would allow 
the regulator further latitude to consider criteria such as a strong compliance history, the lack of 
of intention, and/or the absence of harm done by the person, or corporation that committed the 
violation.   
 
The Agriculture and Agri-Food AMP Act is not the only penalty system to provide a warning level 
of penalty.  The Canadian Boarder Services Agency provides a similar degree of latitude, with 
penalties ranging from $0 at the warning level up to $8,000 for repeat offenders [6].  The United 
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States Nuclear Regulatory Commission Enforcement Manual [6] also includes varying levels of 
penalties, including a level with no fine.  The CNSC should establish a system which includes a 
level of penalty with no fine, or where the fine can be eliminated due to prompt and 
comprehensive corrective actions.   
 
Review by Tribunal 
 
Procedures will need to be established for the review of a warning, or penalty, by the 
Commission Tribunal, or a Designated Officer [7].  For instance, strict time limits will need to be 
established given that a notice of violation can be issued “up to two years after the day on which 
the subject matter of the violation arises” [8].  Confidentiality will also need to be maintained 
until a decision has been made regarding whether the person, or corporation, has committed 
the violation and/or whether the penalty was appropriate for the violation.  This amendment to 
the NSCA is inconsistent with current AMP models and should have similar constraints placed 
on it through procedural documentation [7].   
 
Publication of Violations 
 
It is common practice among all of the AMP models noted in the Discussion Paper, to “make 
public the nature of a violation, the name of the person who committed it and the amount of the 
penalty” [1].  However, in the case of the Agriculture and Agri-food AMP Act, and as proposed in 
the Discussion Paper, the person in receipt of the notice will have the opportunity to request a 
review of the facts of the violation.  We would therefore recommend that the publication of 
violations be deferred until such time as the Commission, or the Designated Officer, decides that 
the person committed the violation and/or that the penalty amount was established 
appropriately.   
 
Due Diligence 
 
While the amendments to the NSCA clearly indicate that a person named in a notice of violation 
does not have as a defence the reason that “the person exercised due diligence to prevent the 
commission of the violation”, this is by no means the norm.  For instance, as outlined in another 
of the models proposed for adoption by the CNSC - the Telecommunications Act - the due 
diligence argument is accepted as follows:   

“Ss. 72.1(1) It is a defence for a person in a proceeding in relation to a 
violation to establish that the person exercised due diligence to prevent 
the violation.” [5] 

This leads us to question why this provision is available to persons working in some industries 
and not others, particularly if the intent is not to punish, but to promote compliance.  The 
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application of AMPs such that they maintain a level playing field for all Canadian businesses is a 
theme that is apparent in some models [6], but not all.   
 
Compliance Agreements 
 
The suggestion that $25,000, for an individual, and $100,000 for any other person 
(corporation), are maximum penalties is misleading.  As indicated in the NSCA amendments, “a 
violation that is committed on more than one day constitutes a separate violation for each day 
on which it is committed or continued” [8].  Also, a notice of violation can be issued “up to two 
years after the day on which the subject matter of the violation arises”.   
 
We would therefore recommend that the CNSC adopt the capacity to develop Compliance 
Agreements [3], or Penalty Reduction Agreements [6], in place of a penalty, or in exchange for a 
reduced penalty.  Such agreements are intended to allow the person, or corporation, that 
committed the violation “to invest in the correction of underlying systemic problems” that may 
have contributed to the penalties.   
 
CNA member companies operate at a variety of scales, and under different financial constraints 
(e.g., private sector, federal or provincial crown).  The penalties should reflect this range, if they 
are to maintain a level playing field and avoid economically disadvantaging a particular sector, 
or facility.   
 
Potential Overlap and Duplication 
 
Despite the Responsible Resource Development Plan commitment to “one project, one review”, 
there continues to be overlap and duplication between federal and provincial legislation, and 
therefore enforcement.  In keeping with this commitment, we would recommend that the 
proposed AMP regulations stipulate that persons, or corporations, committing the violations not 
be charged multiple, overlapping penalties for the same violation.  A single compliance 
mechanism should be adequate to bring the person, or corporation, into conformance with a 
single health, safety or environmental protection standard.   
 
Performance Monitoring 
 
Our members appreciate the effort to modernize the federal regulatory system through the 
Responsible Resource Development Plan [1] and improve the predictability and timeliness of 
the regulatory system.  We see the Administrative Monetary Penalties regulations and 
associated review as having the potential to increase the regulatory burden.  We would 
therefore recommend that a reporting mechanism be established to allow the CNSC to monitor 
their progress against key objectives such as the improved timeliness and effectiveness of 
enforcement.   


