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Dear Ml'. Dallaire: 

Camcco Rcsponse to DIS-12-0S: Administrative Monetary Penalties 

Cameco ' s comments on Discussion Paper DIS-J 2-05: Administrative MonetalY Penalties (the 
Discussion Paper) are set out below. In this submission, Cameco wi ll also take the opportunity to 
offer general comments on the Administrative Monetary Penalty (AMP) regime as established 
under the Nuclear Sajety and Control Act (NSCA). 

Cameco strives to be a leading performer in tbe areas of safety culture, enviroll111ental leadershi p 
and operational excellence, and to thi s end, Cameco endeavours to fully comply with , or exceed, 
all regulatory requirements. Cameco generally supports the use of AMPs as an alternati ve 
enforcement mechanism for non-compliance, provided that the AMP regime meets the 
requirements of procedural fairness. That the AMP regime be applied fairly and transparently is 
all the more important given that the AMP regime is not being introduced in response to any 
identified difficulties with respect to non-compliance and enforcement. In fact , the Office of 
Audit and Ethics in its Audit ojCompliance Enjorcement (January 25, 2011) recently found that 
enforcement actions taken by the CNSC have been effective in resolving the non-compliance 
issucs raised in inspection reports. To begin with then, in order to ensure the AMP regime is 
applied consistently and transparently, Cameco suggests that a publicly available enforcement 
policy 01' procedure be created. 

The following comments on the AMP scheme under the NSCA and the proposed regu lations 
outlined in tillSDiscussion Paper are aimed at ensuring AMPs are appl ied efficiently, effectively 
and in a procedurally fair manner, which is in the best interests of the CNSC and all licensees. 

NUCLEAR. The Clean Air Energy. 
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Comments on the Regnlations P"oposed in the Discnssion Paper 

Designating Violations 

Cameco supports the proposed approach of establishing a schedule to clearly set out which 
provisions of the NSCA and its regulations will be designated as violations for the purposes of 
the AMP regime. 

Determining the Penalty Amount 

The Discussion Paper proposes to classify violations into tlu'ee general categories, with each 
category having a baseline penalty that can be adjusted within a set range based on the following 
aggravating factors: 

• 	 The compliance history of the individual or corporation that committed the violation with 
respect to prior violations or offences. 

• 	 The degree of intention or negligence on the part of the individual or corporation that 
committed the violation. 

• 	 The harm done or that could be done by the violation. 

In Cameco's view, the proposed approach will offer some measure of consistency between 
penalties set by different designated officers for similar non-compliances. The regulations 
should, however, set out further details on these aggravating factors and how they should be 
applied. For instance, it may be appropriate to consider the compliance history over a specified 
time period. For example, s. 4(3) of the Agriculture andAgri-FoodAdministralive MonefCllY 
Penalties Act (AAF AMP) provides that one of the criteria for t'educing or increasing the set 
penalty is the individual 's compliance history within a five year period. Further, given that 
continuing violations can constitute distinct violations that each may be subject to penalty, when 
a designated inspector is considering compliance history for a later non-compliance, a prior 
continuing violation that led to multiple notices of violation should be considered to be one 
violation. 

In add ition, while Cameco agrees with the proposed framework in principle, we suggest that the 
penally also be subject to a reduction based on the following mitigating factors: 

• 	 Due diligence 
o 	 Although s. 65.06(1)(a) prohibits the defence of due diligence and thereby makes 

violations of the designated provisions absolute liability offences, Came co suggests that 
given the potential for significant monetary penalties to be assessed, the fact that 
intention and negligence can be considered aggravating factors, and considering that the 
purpose of an AMP is not to punish, but to promote compliance (s. 65.02(2) of the 
NSCA), due diligence should be considered a mitigating factor. 

• 	 Mistake offact 
o 	 For the reasons given above, a mistake of fact that would normally absolve an 

individual from a strict liability offence should be considered a mitigating factor. 
o 	 The Federal COUli of Appeal recently commented that the lack of availability of the 

defences of due diligence and mistake of fact in the AAFAMP contributed to making 
the AMP system in the AAF AMP a highly punitive one [Doyon v Canada (Attorney 
General) , 2009 FCA 152 at para 24]. 



Mr. Dallaire 
September 12, 20 12 
Page 3 

• 	 Whether the non-compliance was self-identified and reported promptly. 
• 	 Whether corrective actions and mitigation measures were promptly taken on the initiative 

of the licensee, or taken promptly by the licensee during or following a site inspection. 
o 	 [n general , these violations should not be subject to an AMP, given that, according to s. 

65.02(2) of the NSCA, the purpose of an AMP is to promote compliance and not to 
punish. 

Cameco also suggests that although s. 65.05(2) of the NSCA does not require that a Notice of 
Violation (NOV) contain reasons for the amount of penalty for the violation, such reasons should 
be provided in the interests of procedural fairness. In addition, reasons for the amount of penalty 
are also necessary in order to effectively review the amount of penalty under s. 65.1. .This is 
particularly the case with respect to the aggravating factors of intention or negligence; the 
designated inspector should be required to set out what evidence I}e or she relied upon in 
determining that the individual or corporation acted negligently or willfully. 

Service ofDocuments 

The Discussion Paper proposes to use a method for service that is consistent with service 
requirements in other Canadian legislation. Cameco SUppOlts this suggestion. 

General Comments on the AMP Regime in the NSCA 

As stated above, Cameco would like to take this opportunity to offer the following general 
comments regarding the AMP regime as established in the NSCA. While Cameco recognizes 
that several ofthese comments go beyond the scope of the Discussion Paper, in our view it is 
nevertheless worthwhile to provide these given the absence ofprevious di scussions prior to the 
creation of the AMP scheme under the NSCA. Cameco suggests that several of these concerns 
could be addressed in a publicly available regulatory policy or procedure on enforcement, as 
mentioned above, or in amendments to Regulatory Policy P-211 , Compliance. 

Who Should Issue a Notice of Violation 

Section 65.01(b) of the NSCA allows the CNSC to designate inspectors, or designated officers, 
who are authorized to issue NOVs. Similarly, section 65.01(d) allows the CNSC to designate 
designated officers to conduct reviews under s. 65 .13 . Cameco understands that designated 
inspectors receive guidance and training on enforcement techniques. Consequently, Came co 
encourages the CNSC to exercise the authority granted under s. 65.01(b) to limit NOV-issuing 
powers to designated inspectors, who have received proper training. 

In addition, Cameco suggests that project officers not be authorized to issue notices of violations, 
given the impOitance of maintaining a positive working relationship between project officers and 
licensees. The importance of this was discussed in the British Columbia Administrative Justice 
Office's discussion paper, Administrative Monetary Penalties: A Frameworkfor Earlier and 
More Effective RegulatOlY Compliance (http://www.ag.gov.bc.ca/ajo/downJamps092008.pdt). 
The paper recommends that only higher-level administrators (as opposed to field staff or 
inspectors) should be given the authority to impose AMPs, so as to preserve the working 
relationship between the regulator and the regulated. 

http://www.ag.gov.bc.ca/ajo/downJamps092008.pdt
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Factors to Consider when Issuing a Notice of Violation 

The Discussion Paper states that not every designated violation will result in the issuance of a 
penalty, and lists the following as tools available to the CNSC in the event of non-compliance: 
corrective action requests, orders, licensing actions to restrict or shut down activities, revocation 
of a license, and prosecutiOll. Cameco supports the use of a risk and severity based graduated 
approach to enforcement, and suggests that the issuance of a NOV should be placed on this 
spectrum in between an order and a licensing action. In addition, Cameco suggests that a policy 
or procedure document on enforcement actions should set out the following as factors for 
designated inspectors or officers to consider prior to exercising their discretion to issue a NOV: 

• 	 Whether the violation was self-identified and dealt with through a prompt corrective 

action. 


• 	 Compliance history. 
• 	 Whether the licensee has established due diligence or a mistake of fact. 
• 	 Severity, or potential severity, ofthe impact of the non-compliance. 
• 	 Whether the violation was committed wilfully or negligently. 

In addition, given the potenti"al severity of the continuing violation provision in s. 65.07 ofthe 
NSCA, intention and negligence should also be considered when a designated inspector or 
officer is deciding whether to issue a separate NOV for each day a violation occurs. The Federal 
Court of Appeal has recently commented that a similar provision in the AAF AMP adds a 
punitive dimension to the Act's AMP system by "distorting the principle of continuing offence 
found in penal law" (Doyon v Canada (Attorney General), 2009 FCA 152 at para. 12). 

In Cameco's view, if a violation is not occurring as a result of negligence or wilfulness, it would 
be punitive in most instances to issue a separate NOV for each day of continuing non
compliance. The United States Nuclear Regulatory Commission (NRC) takes a similar approach: 
separate civil penalties can be issued for each day the violation continues, but the NRC will only 
do so if the licensee was aware of the violation, or if the licensee had a clear opportunity to 
identify and correct the violation but failed to do so (NRC Enforcement Policy, pg. 15, 
http://pbadupws.nrc.gov/docs/ML 1213/MLI2132A394.pdf). 

Notice to Licensee Prior to Issuing a Notice of Violation and Participatory Rights 

In Cameco's view, the procedural fairness of the AMP regime would be greatly enhanced if the 
affected parties were given notice of a designated inspector's or officer's intention to issue a 
NOV, and were afforded an opportunity to make submissions, on the facts upon which the NOV 
will be based and/or on the appropriate amount of penalty, prior to issuance. 

http://pbadupws.nrc.gov/docs/ML
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The Law Reform, Commission of Saskatchewan, in its Administrative Penalties Final Report 
(March 2012, 
htlp://www.lawreformcommission.sk.ca/Administrative ]enalties_Final_Report. pdf), has 
recently suggested the following as minimum procedural faimess requirements of an 
administrative penalty scheme: (l) reasonable notice of intention to impose an adminish'ative 
penalty should be given, and (2) the subject of the complaint should be given an opportunity to 
be heard and make a written submission prior to the imposition of the administrative penalty. In 
addition, when considering taking an escalated enforcement action, the NRC typically offers the 
organization or individual a conference to present facts relevant to the assessment and 
disposition of the violations (NRC Enforcement Policy, pg, 25). 

Further, in order for a licensee to make effective submissions prior to the issuance of a NOV, and 
upon a review of a NOV under s. 65.1 oftlle NSCA, it is imperative that any CNSC regulatory 
policies or procedures on enforcement actions be publicly available. 

Intemal Review Procedure 

The NSCA is, unfortunately,. largely silent on the rules and procedures upon review. Cameco 
suggests that the CNSC consider including review procedures for future consultation in a policy 
document on enforcement actions or in amendments to Regulatory Policy P-211. The policy 
should address, at a minimum, the right to counsel, the rules of disclosure, evidentiary rules, 
timelines for submissions, reasons for the decision, and whether submissions will be oral and/or 
written. Given that the review of a NOV is not conducted by an independent tribunal (such as tlle 
Canada Agricultural Review Tribunal, which conducts reviews of AMPs imposed pursuant to the 
AAF AMP), the rules of procedure should grant more than de minimis procedural rights. In 
addition, while the NSCA stipulates that on review, the facts of the violation must be proven by 
the CNSC on a balance of probabilities (s. 65.15), the NSCA does not specify the burden and 
standard of proof with respect to aggravating factors relied upon in assessing the penalty. 
Cameco suggests that the CNSC policy address this issue, and at a minimum, the standard and 
burden should be the same as set out in s. 65.15. 

Further, Cameco suggests that the CNSC treat NOYs confidentially until all rights of internal 
review, and judicial review, have been exhausted. 

Notice of Violations Issued to Individuals 

The NSCA allows designated officers to issue NOVs to individuals and to organizations. The 
Discussion Paper proposes that penalties for individuals will be lower than penalties issued to 
organizations for similar violations. Cameco suggests that the enforcement policy or procedure 
contain specific guidance on issuing NOVs to individuals. 

For instance, the NRC Enforcement Policy (pg 32) states that individuals may be subject to 
enforcement action if the individual: (1) deliberately causes or would have caused a licensee to 
be in non-compliance or (2) deliberately submits materially inaccurate or incomplete information 
to the NRC, a licensee, an applicant, or a contractor or subcontractor. The Policy goes on to 
provide that the NRC will normally take enforcement actions against non-licensed individuals 
only in cases of deliberate misconduct, in cases involving a lack of reasonable assurance, and in 
cases in which an individual violates any requirement directly imposed on him or her. 
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Furthermore, enforcement actions are typically only taken against individuals when a violation 
has actual or potential safety or security significance (pg. 33). Because enforcement actions 
against individuals are considered to be significant actions, the NRC will closely evaluate such 
actions and ensure they are judiciously applied (pg. 33). Normally, the NRC will not impose civil 
penalties against individnals (pg. 35). 

Cameco suggests that in addition to limiting tbe issuance ofNOVs to individuals who have acted 
deliberately, the CNSC also consider similar factors as those considered by the NRC in 
determining wbether and what enforcement actions against individuals should be taken (pg. 33): 

• 	 The significance ofthe violation. 
• 	 The individual's position within the organization. 
• 	 The benefit to the wrongdoer (e.g. , direct personal or corporate gain). 
• 	 The degree of management responsibility or culpability. 
• 	 The attitude of the wl'Ongdoer (e.g., admission of wrongdoing, acceptance of 


responsibility). 


Cameco would be pleased to respond to any further questions. Please contact the undersigned at 
(306) 956-6685 or liam mooney@cameco.com. 

ORPORATION 


Liam Mooney 
Vice-President 
Safety, Health, Envil'Onment, Quality & Regulatory Relations 
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