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Ottawa, Ontario 
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Dear Mr. Dallaire: 

Comments on 015-12-05: Administrative Monetary Penalties (AMPS) 

The purpose of this letter is to provide Bruce Power comments on CNSC Discussion 
Paper DIS-12-05, Administrative Monetary Penalties (AMPS) dated August 2012. 

Background 

On August 14, 2012 the CNSC circulated its discussion paper on Administrative 
Monetary Penalties (AIVIPS) (DIS-12-05) inviting comments from licensees, stakeholders 
and the public on proposals for establishing AMPS Regulations. The CNSC proposes 
regulations addressing three defined issues: 

i. Acts of non-compliance qualifying for AMPS; 
ii. Calculation of penalty amounts; 
iii. Service of notices of violations subject to AMPS. 

As the Discussion Paper acknowledges, AMPS systems are in widespread use in 
jurisdictions across Canada and in the United States. As the Law Commission of 
Ontario observed in its August 2011 Final Report on the Modernization of Ontario's 
Provincial Offences Act at page 52: 

"It has also been argued that an enforcement system that employs AMPS is 
more effective than a system that relies exclusively on regulatory or criminal 
prosecutions. The cost, complexity and time demands associated with these 
prosecutions can deter regulators from enforcing a violation; leading to what 
Richard Macrory calls a 'compliance deficit' - the failure to undertake 
enforcement action for known non-compliances because of a lack of resources 
to enforce effectively." 
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It must also be recognized, however; that the regulation of nuclear energy in Canada is 
highly prescriptive and the enforcement tools at the Canadian Nuclear Safety 
Commission's (CNSC) disposal are not limited to prosecution. Under the Nuclear Safety 
and Control Act (Can.) (NSCA) there is a licensing system with strict reporting 
conditions, ongoing on-site inspections, directives and orders. Licensees regularly 
appear before the CNSC at public meetings and hearings to answer detailed and 
probing questions relating to compliance. They are required to commit to rigorous 
timelines for achieving results which meet with the expectations of the Commission and 
its technical staff. In extreme cases of non-compliance, the Commission has the ability 
to suspend or revoke licences. While we agree with the Discussion Paper at paragragh 
3.3 that the AIVIP system creates an "additional enforcement tool to ensure compliance 
with nuclear regulatory requirements," we would add that AMPS should be used 
primarily in situations where the licensing process is absent or ineffective. For most 
licensees the current enforcement mechanisms are more than adequate and efficient 
regulation should avoid duplication. See Cabinet Directive on Streamlining Regulation 
Treasury Board of Canada Secretariat, September 2006. 

Bruce Power has the following specific comments: 

I. Non-Compliances Qualifying for AMPS 

The Commission and its designated inspectors and officers should have discretion to 
issue notices of violation subject to AI\/IPS for all non-compliances listed under section 
48 and 49 of the NSCA. Retaining broad discretion in the application of AMPS to all 
offences will ensure that CNSC designated inspectors and officers may use the 
summary AMP enforcement tool for those violators who conduct activities with 
potentially radiological impacts outside a licence and in defiance of the NSCA and 
Regulations. At the same time, this flexibility must be tempered to ensure that AMPS 
are not routinely issued for violations in circumstances where current enforcement tools 
have proven effective or no tools are even necessary. We agree with the statement in 
the Discussion Paper that "committing a designated violation will not result in issuance 
of a penalty in every case." This statement is consistent with the Compliance Policy P
211 (at paragraph 4.0(1) which states that enforcement actions should follow a 
graduated approach. This would include the application of preliminary enforcement 
tools such as warnings. However, Compliance Policy P-211 could be further expanded 
so that clear parameters are set for the application of AMPS. 

The following provides a recommended list of criteria to be used by a decision-maker in 
determining whether AMPS are a necessary enforcement tool: 

Self-reporting and corrective actions: Generally, violations which are self-identified by 
licensees and are followed up through prompt corrective action should be exempted 
from AMPS under the Compliance Policy. 

We would draw your attention to the U.S. Nuclear Regulatory Commission's 
Enforcement Policy at http://www. nrc. qov.labout-nrc/requlatorv/enforcementienforc
pol. pdf, page 32: 
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The Nuclear Regulatory Commission (NRC) may refrain from proposing a civil penalty 
for a Severity Level II or III violation involving a past problem, such as in engineering, 
design, or installation, if the violation is documented in an inspection report (or 
inspection records for some material cases) that includes a description of the corrective 
action and that it meets all of the following criteria: 

(a) It was licensee-identified as a result of a voluntary initiative; 
(b) It was or will be corrected, including immediate corrective action and long 
term comprehensive corrective action to prevent recurrence, within a reasonable 
time following identification (this action should involve expanding the initiative, as 
necessary, to identify other failures caused by similar root causes); and 
(c) It was not likely to be identified (after the violation occurred) by routine 
licensee efforts such as normal surveillance or quality assurance (QA) activities. 

An example of how this guidance has been implemented in practice is offered by the 
f\1 RC decision not to issue a notice of violation against Stone and Webster, their parent 
company the Shaw Group, or the Tennessee Valley Authority (TVA) for a whistleblower 
offence in 2007. http://www. nrc.qov/readinq-rm/adams. html- Office of Investigations 
Report No. 2-2006-001 (Enforcement Action Nos. EA-07 -013 and EA-07 -012). A TVA 
manager had removed a Stone and Webster field engineer from the Brown's Ferry 
nuclear site, allegedly for poor work performance. The removal constituted a violation of 
the Federal Code 10 C.F.R.50.7 because it was tied to the employee's refusal to accept 
and sign off on sub-par work which raised safety concerns. In declining to issue a 
notice of violation, the NRC considered the following factors: 

1. The violation was not deliberate. 
2. The Stone and Webster Employee Concern Program conducted an 
investigation into the employee's dismissal. 
3. Stone and Webster took immediate corrective action, including returning the 
employee to work, counselling the employee's own manager, issuing a company 
policy memorandum to all Stone and Webster managers setting out guidelines 
as to when to remove someone from a site and the need to maintain a safety
conscious work environment, and addressing the chilling effect of the removal. 
4. The TVA manager received counselling. 

A revised CNSC Compliance Policy which specifically considers AMPS, may further 
provide that the existence of certain factors, such as willfulness or gross negligence will 
not confer any exemption from the application of AMPS despite prompt corrective action 
and lor a low risk of harm, see e.g. U.S. NRC Enforcement Action No EA-04-117 
against PrvlK Group Inc August 23, 2004. Such provision does not contradict the 
general approach that AMPS need not focus on licensees, since in the case of willful or 
grossly negligent acts or omissions; the licensing process has proven to be wholly 
ineffective. In the 2004 PrvlK Group case a portable moisture-density gauge was left 
unattended by an employee contributing to the gauge's destruction. The employee had 
attended training which taught him to maintain constant control of such radioactive 
material. The NRC observed that "Wilful violations are of serious concern because the 
f\IRC's regulatory program relies, in part on the honesty and integrity of licensees and 
their employees. As such, wilful violations cannot be tolerated." Additional enforcement 
measures were obviously warranted. 
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Due Diligence: On the other hand, a demonstration of due diligence or a mistaken and 
honestly held belief in the existence of facts which, if true, would not have amounted to 
a violation, should generally be recognized under the Compliance Policy or by 
regulation, as a significant, if not determinative factor by the Commission or its 
designated official, in exercising its jurisdiction to cancel a notice of violation under 
section 65.11 of the NSCA. While due diligence and mistake of fact are expressly 
excluded as defences under s. 65.06 (1) of the NSCA, thereby eliminating automatic 
exoneration, there is nothing in the Act to prevent the Commission, through policy or 
regulation - see s.44 (w) of the Act - from conferring discretion on those issuing notices 
of violation, to consider due diligence and lawful mistake of fact before proceeding with 
or confirming AMPS. Such discretion will ensure that nuclear regulatory compliance is 
implemented fairly and efficiently. The foundation for implementing such discretion has 
already been laid in s. 65.11 of the NSCA. Designated persons are empowered to 
cancel a notice of violation at any time prior to an application for review. For example, 
British Columbia, has recognized in s.119(1 )(b)(v) of the Environmental Management 
Act SBC 2003 c.53 that an AMP regulation may provide that a notice of violation would 
have to be cancelled if the Director was satisfied that the subject of the notice exercised 
due diligence to prevent the specific contravention or failure. In our view, in light of the 
express purpose set forth in s. 65.02(2) of the NSCA to promote compliance and "not to 
punish", we would suggest that it would be appropriate for the inspector or designated 
officer to exercise his/her discretion and take into account any due diligence defence 
prior to issuing a notice of violation. 

Individuals: The Nuclear Regulatory Commission's Enforcement Policy 
http://www.nrc.qovat Part VII provides that most transgressions by individuals at the 
level of Severity III or IV violations, which are the levels attracting AMPS, will be the 
subject of notices against facility licensees alone. Exceptionally, for more serious 
violations involving for example, the integrity of an individual lying to the I\JRC 
concerning matters within the scope of the individual's responsibilities, enforcement 
action will be considered against the individual in addition to the facility licensee. Similar 
guidance would be recommended for inclusion in the CNSC's criteria for implementing 
AMPs. 

Concurrent Enforcement by Different Regulators relating to a Common Subject of 
Contravention: 

Section 65.08 of the NSCA recognizes the unfairness of dual enforcement by way of 
both an AMP and a conventional prosecution and prohibits such a practice. In a federal 
system such as exists in Canada, there would not be any power to impose such a rule to 
deprive another level of government "from exercising its lawful and competent authority 
to enforce its laws. Nevertheless, evidence that enforcement action has already been 
taken by another regulatory body or even by the Commission itself, should be a 
significant, if not determinative factor, in deciding whether to issue an AMP. 
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II. Determining the Penalty Amount 

The Discussion paper correctly identifies three important criteria for determining the 
penalty amount: 

1. compliance history; 
2. degree of intent or negligence in the commission of the violation; and 
3. potential or actual harm; 

We would suggest however, that other important criteria should be specifically 
included. For example: 

4. Prompt notification; 
5. Prompt mitigation and corrective action. 
6. Program for respective Safety Control Area is in place and meets the CNSC 
expectations/requirements as confirmed by the most recent CNSC Type" 
inspection before the contravention. 
7. In the event that a discretion is exercised in favour of issuing an AMP despite 
evidence of due diligence or an honest and reasonable mistake of fact, such due 
diligence or a mistake of fact should significantly reduce the penalty levied. This 
can be particularly relevant in the case of violations which occur or continue over 
a number of days. In R.v Commander Business Furniture Inc. February 17, 
1993, Ont. Ct. Provo Div., the court reasoned that where an absence of due 
diligence was momentary, but resulted in a discharge to the environment which 
continued over several days, a single fine would be more appropriate than 
imposing separate fines for each day that the offence continued. This reasoning 
should inform policy or regulation in assessing the total quantum of penalty for 
violations which continue over more than one day. While s.65.07 treats 
continuing violations as separate violations for each day that they continue, each 
attracting their own separate penalty, there needs to be a mechanism for 
moderating the total penalty when due diligence is present for some of the time 
that the violations continue. 

While we agree that the classification of violations into categories with baseline 
penalties will help to place an initial value on the gravity of the offence which can be 
further increased on the basis of aggravating factors unique to the specific 
circumstances of the violation and violator, there also needs to be an ability to reduce 
the penalties by taking into account the mitigating factors listed above. For example, the 
AMPS system under Ontario's Environmental Protection Act permits reductions of up to 
10% for mitigation measures (see s. 15(2) of O. Reg. 223/07) and up to 20% for the 
preventative measures (see s. 15(1) of o. Reg. 223/07) taken in respect to discharges 
and breaches of approvals. An additional 5% adjustment is available to the initial 
penalty amount if it is confirmed that the plant had an Environmental Management 
System ("EMS") in place at the time of the violation (see s. 17 of o. Reg. 222/07). For 
beyond compliance measures further reductions in penalties are available. 

Predictability and transparency in regulation, as well as incentives for prompt 
compliance would be furthered by having clear rules in policy or regulation on the 
specific percentile of increase or reduction in the base penalty range available on the 
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identification of all or some of the criteria listed above. This formulaic approach to 
AMPS is a feature of many AMPS systems in Canada and the United States, notably 
Ontario's environmental protection laws. See e.g. Ontario Regulations 222/07 and 
223/07. This approach is also relevant when courts are asked to determine whether 
fines are penal or administrative and civil. The Courts have determined that fines which 
leave considerable discretion to decision-makers are penal in nature, while those which 
are arrived at by a simple mathematical calculation are likely to be more administrative 
or civil in nature. Penal fines require more procedural formality and constitutional 
protection than those which are administrative or civIl. AMPs fall into this latter category. 
See e.g. Lavers B.C. (Minister of Finance) 1989,64 D.L.R. (4th) 193 (B.C.C.A.) and 

Martineau v. M.N.R. (2004),247 D.L.R.(4th) 577(Supreme Court of Canada). 

Since AMPS are intended to offer a simple and summary form of enforcement, any 
characterization of the system adopted as penal will undermine this overall objective. A 
transparent formula for determining the penalty will also require that those issuing the 
penalty explain how that formula has been applied to the circumstances of the individual 
case. This is important as a matter of procedural fairness so that the subject of the 
notice can meaningfully respond to it and exercise the review rights accorded in ss. 65.1 
and 65.13. We note that s.65.05 does not specifically require that the notice of violation 
explain how the penalty amount was determined so the policy or regulation should. 

We would welcome an opportunity to participate in the consultative process for 
establishing a formula for calculating the quantum of penalties for AMPS. 

III. Service of Documents 

We would suggest that the following model for service taken from Ontario Regulation 
226/07 under the Ontario Water Resources Act and 227/07 under the Environmental 
Protection Act would be appropriate: 

More specifically: 
1. The address, email address or fax number for the (regulatory officer) is the 
address e-mail address or fax number: 

(a) listed on the document in response to which the individual or entity is 
giving or serving the document; or 
(b) otherwise provided by the ( officer) to the individual or entity giving or 
serving the document; 

2. A document that is given or served by commercial courier is deemed to be 
effectively given or served two days after the day the commercial courier 
received the document from the individual or entity giving or serving it. 
3. A document that is given or served by email is deemed to be effectively given 
or served on the day the sender receives from the receiver an email indicating 
acceptance of service. 
4. A document that is given or served by fax is deemed to be effectively given or 
served, 

(a) on the day the fax is transmitted, if, 
(i) a fax confirmation sheet is produced by the sender's fax 
machine indicating anything other than the information described 
in sub clause (b) (i) or (ii), or 
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(ii) the receiver agrees to accept service on that day; or 
(b) on the day after the fax is transmitted, if, 

(i) the fax confirmation sheet indicates that the fax, including the 
cover sheet, is 30 pages or more and was transmitted between 8 
a.m. and 5 p.m., or 
(ii) the fax confirmation sheet indicates that the fax was 
transmitted after 5 p.m. 

5. Despite subsections (1) and (3), a document is not deemed to be effectively 
given or served on the day specified in the subsection if the recipient establishes 
that he or she did not, acting in good faith, through absence, accident, illness or 
other causes beyond his or her control, receive the document until a later date. 

Section 65.1 NSCA provides 30 day, or such additional time as the Commission allows 
to request a review of the amount of the penalty or the facts of the violation and a similar 
allotment of time under s. 65. 13 (5) to request a review by the Commission of the 
review by its designated officer. There is however, no opportunity provided to make 
written or oral submissions that the notice of violation not be issued in the first place. 
The duty of procedural fairness includes notice that a person's rights, privileges or 
interests may be affected with sufficient information so that the person may respond. 
See e.g. August 2011 Final Report on the Modernization of Ontario's Provincial 
Offences Act at page 68 and Baker v Canada [1999] SCJ nO.39 at par.18. A notice of 
violation in and of itself affects a person's rights, privileges and interests and the subject 
of an anticipated notice should therefore be given an opportunity to persuade the issuer 
of the notice that none is required. 

IV. Additional Comments 

We suggest that the policy or regulation make it clear that the persons designated by 
the Commission under s.65.01 (b) to issue notices of violation be separate and distinct 
from the persons designated by the Commission under s.65.01 (d) to conduct reviews of 
the AMP. 
The Law Reform Commission of Saskatchewan in its Administrative Penalties 
Consultation Paper (June 2009) at page 
(http://sklr.sasktelwebhosting.com/adminpes.pdf.) has expressed unease around 
regulators investigating breaches and then adjudicating upon any review of the AMP 
arising from breaches discovered. 

Finally, we would suggest that the interests of having enforcement subject to public 
scrutiny must be balanced against the integrity of the review process. While s.65.21 
gives the Commission the discretion to make public the nature of the violation, the name 
of the person who committed it and the amount of the penalty, this discretion should 
only be available after all reviews have been exhausted. 

We would like to thank the CNSC for the opportunity to comment on this consultation 
paper. 
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If you require further information or have any questions regarding this submission, 
please contact Mr. Maury Burton, Department Manager, Regulatory Affairs, at 
(519) 361 5291 . 
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2t~r~nk sa~nders 
Vice President Nuclear Oversight and Regulatory Affairs 
Bruce Power 

cc: CNSC Bruce Site Office 
R. Lojk 
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