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Executive Summary 

The Power Workers' Union represents several thousand employees working at 
nuclear facilities in Ontario, including the majority of employees who have 
unescorted access within the protected areas of all of the nuclear power plants in 
the province. 

The PWU recognizes the importance of health and safety at nuclear facilities and 
has worked responsibly with its employers to ensure the safe operation of 
nuclear generating stations since the first one was commissioned in 1971. 

Ensuring that nuclear facility employees are fit for duty and can safely and 
competently perform their duties is an important objective. Freedom from 
impairment by SUbstances is one element of fitness for duty, but only one. The 
PWU supports measures to clarify and enhance the regulatory framework on this 
issue, so long as the measures are tailored to meeting this objective and are 
balanced against the human rights, constitutional rights and privacy rights of 
employees. 

The PWU submits that the four cornerstones of a successful drug and alcohol 
policy are set out in the Commission's Discussion Paper 12-03: education 
programs, access to assistance, supervisory awareness programs, and 
investigative tools. Together, these make up a comprehensive set of measures 
that promote prevention and early detection of substance abuse issues, while 
respecting the rights and privacy of employees. Working in conjunction, they are 
more than sufficient to meet the objectives of safety and fitness for duty in 
nuclear facilities. The issue is, however, whether there is any legal basis for the 
Commission to mandate fitness for duty measures beyond those currently in 
place at nuclear facilities. The Commission has not established any such basis. 
Even if there were a need to strengthen fitness for duty requirements, the 
Commission does not propose to do so by addressing fitness for duty issues in 
general (including matters such as excessive overtime and shift work impacts on 
fitness for duty), but rather to impose biomedical testing relating to a subset of 
fitness for duty issues. Of the available options, biomedical testing is the most 
legally problematic mechanism to address any aspect of fitness for duty. 

Biomedical testing is immensely invasive. The methods of collection intrude upon 
the privacy, bodily integrity and dignity of employees. The results they produce 
provide third parties with private medical information about employees. The 
Commission's proposed expansion of the regulatory framework to include 



biomedical testing fails to strike the appropriate balance between its desire to 
increase nuclear safety and the fundamental rights of employees to privacy, 
dignity, equality and security of the person. The PWU submits that a random 
biomedical testing regime would violate human rights and privacy legislation, the 
Charter of Rights and Freedoms, and established Canadian jurisprudence. The 
PWU opposes its adoption as an unlawful and unnecessary measure. The PWU 
further submits that the Commission must refine its proposal on other types of 
testing and reporting obligations to ensure compliance with the human rights, 
constitutional rights and privacy rights of employees. 

As the FFD Discussion Paper points out, the proposed testing initiative "is not in 
response to any evidence of safety issues related to FFD [fitness for duty] or 
substance use in Canada's nuclear industry" (pp. 3-4). There is no legal 
justification to impose any form of invasive testing on citizens working in nuclear 
plants. Even if there were, to comply with human rights, constitutional and 
privacy rights, the PWU submits that the Commission would have to limit the 
application of a biomedical testing policy to those in safety-sensitive situations, 
which is a subset of those with unescorted access. If substance testing were ever 
justified, the Commission would have to meet with licensees and bargaining 
agents to develop an appropriate list of positions to which the policy should 
apply, on a site-specific basis. 

Finally, the collection of personal health and other information by licensees and 
its disclosure to the Commission, which can have a severe and detrimental 
impact on an employee's future employment, raises serious privacy concerns. 
Reporting requirements would have to be limited to avoid unnecessary and 
unjustifiable disclosure of personal confidential health information. 

In short, the PWU submits that there is no basis for the Commission to mandate 
any form of biomedical testing in nuclear workplaces. Enhancement of FFD 
(including the impact of excessive overtime and shift work on FFD) by measures 
not including testing can be explored in discussion with the relevant employers 
and bargaining agents in the nuclear industry. 
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Introduction 

1. The PWU as Stakeholder 

1. 	 The Power Workers' Union ("PWU") is a trade union which represents over 
15,000 workers employed in Ontario's electricity industry, most of whom are 
employed in the nuclear power industry. Its members work throughout 
Ontario and make up a large majority of employees in the nuclear power 
industry, including at Ontario's nuclear power plants: Darlington Nuclear 
Generating Station, Pickering Nuclear Generating Stations A and B, and 
Bruce Power Generating Stations A and B ("PWU Employers"). PWU 
members form the majority of workers employed at Ontario's other electrical 
generating facilities, as well as transmission and local distribution 
companies. 

2. 	 As an external stakeholder who represents employees in nuclear facilities, 
the PWU has an important role to play in ensuring that Ontario's nuclear 
facilities are safe and secure through the development and implementation 
of effective policies to ensure fitness for duty of its employees. The PWU 
understands that the Canadian Nuclear Safety Commission (the 
"Commission") has issued a Discussion Paper for Public Consultation, DIS
12-03: Fitness for Duty: Proposals for Strengthening Alcohol and Drug 
Policy, Programs and Testing ("FFD Discussion Paper") and an 
accompanying Reference document: INFO-0831: Recent Alcohol and Drug 
Workplace Policies in Canada: Considerations for the Nuclear Industry, 
prepared by Barbara Butler and Associates Inc. ("Butler Paper"). 

3. 	 The PWU has reviewed the FFD Discussion Paper and the Butler Paper. 
The PWU, jointly with the Society of Energy Professionals, has also 
retained an expert to provide the Commission with additional information 
not highlighted in the Butler Paper. It is enclosed as Appendix "A" to these 
submissions. 

4. 	 In particular, the PWU understands that the Commission proposes to 
develop additional requirements for nuclear power plant licensees and/or 
other regulatory documents or regulations to require licensees to: 

a. 	 establish a policy framework to prevent workers from bringing, 
keeping, or consuming alcohol, illicit drugs, illegal drugs or drug 
paraphernalia to work and from working at a nuclear facility while 
under the influence of alcohol or any drug (illicit, illegal, 
prescription, or over-the-counter medication) that impairs or has the 
potential to impair a worker's ability to perform duties safely; 

b. 	 create supportive programs to address substance use and abuse 
by employees; and 

c. 	 introduce effective biochemical substance testing. 
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5. 	 These Submissions set out the PWU's comments, concerns and feedback 
in respect to the Commission's proposal to adopt explicit regulatory 
requirements which, among other things, require biomedical testing for 
certain employees in nuclear facilities. 

2. Overview of the PWU's Submissions 

6. 	 The PWU recognizes the importance of health and safety at nuclear 
facilities and has worked responsibly with its employers to ensure the safe 
operation of nuclear generating stations since the first one was 
commissioned in 1971. Ensuring that nuclear facility employees are fit for 
duty and can safely and competently perform their duties is an important 
objective. Freedom from impairment by substances is one element of 
fitness for duty, but only one. Issues such as the impact on fitness for duty 
of excessive overtime work and shift work are equally important. The PWU 
supports measures to clarify and enhance the regulatory framework on this 
issue on the basis of proven necessity. 

7. 	 In summary, the PWU's submissions are four-fold: 

a. 	 There is no proven need for the Commission to involve itself in 
specific aspects of fitness for duty issues. Licensees, their 
bargaining agents and the managers and employees at nuclear 
facilities have been operating these facilities safely for over 40 
years. The PWU accepts the importance of monitoring and support 
programs for safety-sensitive employees in nuclear facilities, but 
sees no need to mandate changes in this area that in any way 
intrude on the privacy rights of citizens employed at nuclear 
facilities and there is no legal justification for doing so; 

b. 	 If the Commission could legally mandate any biomedical testing, it 
would have to be limited to those employees in genuinely safety
sensitive positions. The Commission's proposed target population 
would be overly broad. The Commission could not pick an arbitrary 
line (the protected area) to distinguish those in safety sensitive 
positions from others. It would have to meet with licensees and 
bargaining agents to develop an appropriate list of positions to 
which the policy should apply, on a site-specific basis; 

c. 	 The Commission's proposed biomedical testing regime does not 
comply with human rights and privacy legislation, or the Charter of 
Rights and Freedoms ("Charter'). 1 Most significantly, random 
biomedical testing does not strike the appropriate balance between 
safety concerns and the rights of employees, and would is 
inconsistent with established Canadian jurisprudence. The 

1 Part 1 of the Constitution Act, being Schedule B of the Canada Act (UK), 1982, c 11. 
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Commission's proposal in this regard is unlawful. If the 
Commission could justify biomedical testing at all, it would have to 
refine its proposal on other types of testing and reporting 
obligations to ensure compliance with the human rights, 
constitutional rights and privacy rights of employees; and 

d. 	 The collection of personal health and other information by licensees 
and its disclosure to the Commission raises serious privacy 
concerns, namely that the reporting requirements will result in 
unnecessary and unjustifiable disclosure of personal confidential 
health information. The Commission must ensure that any changes 
to the regulatory regime comply with privacy legislation and ensure 
the highest level of protection of the privacy of employees. 

The PWU's Submissions on the FFD Discussion Paper 

1. Development of a Policy Framework 

8. 	 The Commission proposes to require nuclear power plant licensees to 
adopt substance abuse policies that prohibit the use or possession of 
alcohol or drugs by workers while on duty. As the Commission points out in 
its FFD Discussion Paper, the proposed testing initiative "is not in response 
to any evidence of safety issues related to FFD [fitness for duty] or 
substance use in Canada's nuclear industry,,2. The existence of such 
evidence would be a precondition to justify the lawful imposition of the 
intrusive mechanisms discussed in the Discussion Paper. There is no legal 
justification to impose invasive testing on citizens working in nuclear plants. 
Even if there were, to comply with human rights, constitutional and privacy 
rights, the PWU submits that the Commission would have to limit the 
application of a biomedical testing policy to those in safety-sensitive 
situations, which is a subset of those with unescorted access to the 
protected area of nuclear facilities. 

9. 	 All of the PWU Employers have already adopted rules or policies that 
prohibit the possession and use of drugs and alcohol while at work. They all 
have Employee Assistance Programs to get at the root causes of FFD 
issues. The programs work and they work on a lawful and non-intrusive 
basis. 

10. 	 While the PWU recognizes the benefit of a consistent nation-wide 
approach, the PWU submits that the Commission should provide a set of 
general principles for successful and legal drug and alcohol policies, which 
are flexible enough to permit nuclear facility licensees to adopt policies and 
practices that are workplace-specific and comply with the legal duty to 

2 FFD Discussion Paper at 3-4. 
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accommodate employees on a case-by-case basis under Human Rights 
legislation. 

11. 	 The FFD Discussion Paper does not identify the form proposed 
requirements would take if adopted (i.e. regulation, regulatory document, 
training manual and/or license condition). The FFD Discussion Paper 
provides a general overview of the types of programs and testing the 
Commission is considering. These issues are complex, both technically 
and administratively. There are several aspects which may warrant further 
consultation and discussion. The PWU submits that, after the receipt of 
feedback on the FFD Discussion Paper, and if the Commission determines 
that it is going to mandate changes to the current regulatory regime, the 
Commission must engage in a further consultative process with licensees 
and other stakeholders, including bargaining agents, prior to preparing 
formal guidelines or regulatory documents in order to address these issues 
and to address FFD issues (including impairment from excessive overtime 
and shift work) comprehensively. 

12. 	 The remainder of these Submissions set out the PWU's position on the 
general principles of any drug and alcohol regime which, it is submitted, are 
appropriate and lawful for nuclear facility workplaces. 

2. Fitness for Duty 

13. 	 The PWU acknowledges that many of its members carry out important 
functions in the operation of licensees' facilities. The Commission and 
licensees can and should expect that employees in safety sensitive 
positions at nuclear facilities will perform their duties in a safe manner, and 
will not be mentally or physically impaired from any cause that significantly 
impairs their ability to safely and competently perform their duties. 

14. 	 Fitness for Duty is multi-faceted. Fitness for Duty can be described as a 
condition in which an employee is physically, physiologically, and 
psychologically capable of performing his or her assigned tasks within the 
required standards of safety, quality, efficiency and behaviour. 

15. 	 Employees may have diminished fitness for duty because of medical, 
psychological, behavioural, or external factors. Freedom from chemical 
substances that actually impair an employee's ability to safely carry out her 
work is only one aspect of fitness for duty. Family problems, grief, fatigue, 
stress, shift work and excessive hours of work (among other things) may all 
affect an employee's ability to perform her functions to a satisfactory 
standard. If any policy is adopted, it must recognize that nuclear facilities 
are ultimately controlled and operated by human beings who inevitably 
experience the full range of human strengths and frailties. 
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16. 	 Any proposed solution must acknowledge and address the essentially 
human nature of the issue at hand. Policies which only seek to correct 
unsafe behaviour without providing supports and encouraging safe 
behaviour are counterproductive. 

17. 	 The Commission has ind icated that it intends to focus on a full range of 
human performance programs to address the complicated issue of fitness 
for duty. However, the Commission has chosen to limit its current focus to 
drug and alcohol testing without explaining why or indicating when it will 
ever deal comprehensively with FFD issues. There is no reason for the 
Commission to isolate drug and alcohol issues from other human 
performance issues that present equal or greater challenges to the safe 
operation of nuclear facilities in Canada. If there is a proven need for the 
Commission to address FFD issues at all, it must do so in a comprehensive 
review of human performance issues. That is to say, it cannot proceed on 
the basis of its current FFD Discussion Paper, but must deal with FFD 
issues such as impairment from excessive overtime and shift work as part 
of a comprehensive review. 

3. 	 Policies, Procedures and Training Programs: What PWU Employers 
Already Do 

18. 	 PWU Employers have long had programs and practices that require 
employees to be fit for duty and monitor the employees' fitness for duty. 
They ensure the prevention of, detection of and intervention for substance 
abuse and other fitness for duty problems, and do so in accordance with 
human rights and constitutional rights, and the labour law governing 
collective agreements to which the PWU is a party. 

A. 	Safety Culture 

19. 	 The PWU has worked with the PWU Employers to develop a culture of 
safety in nuclear power plants. The PWU and Ontario Hydro developed an 
internal responsibility system to promote safe work practices long before 
there was an Occupational Health and Safety Act in Ontario. This joint effort 
to promote safe work practices has been carried on by the successors to 
Ontario Hydro and specifically in the nuclear facilities operated by Ontario 
Power Generation and Bruce Power. Part of this safety culture is the 
embedded value that every employee has a responsibility to ensure safety 
in a nuclear facility. PWU Employers expect employees to build safety into 
every task they perform, to strictly adhere to policies and rules, and to 
report safety violations, including reporting peers who appear to be unfit for 
duty. "Safety is everyone's business" is not a slogan in these facilities, it is 
the way work is carried out. 

20. 	 Regular peer-to-peer and employee-to-supervisor interactions are built into 
the daily practices at PWU Employers. Regular interaction permits 
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employees and supervisors to learn their colleagues' temperament and 
behaviour, and to assess any deviations. The vigilance of human beings 
provides a level of monitoring to which no chemical test can aspire. 

21. 	 To begin with, at the start of every shift, every employee entering a nuclear 
generating station in Ontario has to go through security and make personal 
contact with a Nuclear Security Officer qualified under the Nuclear Safety 
and Control Act, SC 1997, c 9 in a supervised security search area. There 
is therefore already in place a high level of vigilance and scrutiny applicable 
to all employees entering the protected area of the nuclear facility. 

22. 	 Beyond this daily review, employees in nuclear generating stations in 
Ontario are subject to supervisor-to-employee ratios that are generally high 
and are even higher depending on the level of responsibility of the job in 
question. The first level of supervision for most workers in the facility is the 
First Line Manager (FLM) and FLM Assistant (FLMa). Nuclear Operators on 
shift have a ratio of 2-4 Operators supervised by an FLMa and FLMs. 
Control Room supervision is even more intense. Even the typical trades 
worker works in a group of 4-10 employees per supervisor. 

23. 	 In addition to this intense supervision, critical workgroups engage in shift 
turnover, which is a process of face-to-face assessment by an outgoing 
shift worker of an incoming shift worker to ensure work can be turned over 
safely. Authorized Nuclear Operators (ANOs), for example, engage in the 
shift turnover process at each shift change and assess the fitness for duty 
of incoming ANOs to ensure that work can be safely carried out by 
incoming staff. Notably, the assessment is done on a functional basis - that 
is, whether the incoming worker appears impaired - without resort to 
determining whether the cause of the impairment is fatigue, emotional upset 
or substance impairment. This process permits employees to observe the 
appearance and demeanour of the incoming employees prior to the 
completion of the changeover. The observation is focussed on actual 
impairment from any cause, not on a test mechanism intended to measure 
past impairment from specific causes. That is, the assessment is targeted 
at potential safety threats, not on potentially discriminatory and futile 
analyses of causes of impairment. This has been and continues to be an 
effective means of determining fitness for duty. 

24. 	 Both intense supervision and shift turnover procedures ensure the 
likelihood that unusual or aberrant behaviour will be noticed and addressed 
in a much more effective manner than any test could. No test can replicate 
the knowledge that a supervisor or peer has of what an employee normally 
looks like and how she normally behaves, nor can it measure a deviation 
from the norm that could indicate current impairment. 
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B. Policies 

25. 	 PWU Employers expressly prohibit the use and possession of impairing 
substances. For example, Ontario Power Generation ("OPG")'s safety rules 
prohibit employees from being under the influence of intoxicants or illegal 
drugs, and from bringing intoxicants, illegal drugs, firearms, or illegal 
devices into the workplace. Employees are also required to inform 
supervisors of any physical or other limitations that may reduce their ability 
to work safely. 

26. 	 PWU Employers also have express policies for situations where an 
employee appears to have diminished fitness for duty. These policies 
require supervisors to take prompt and appropriate action when they have 
grounds to believe that an employee is unfit for duty. Appropriate action 
includes: 

a. removing the employee from the workplace; 

b. providing access to medical treatment; 

c. arranging escort to a safe place or to the employee's residence; 

d. referrals to support programs; and 

e. discipline, if warranted. 

C. Supervisor Training and Investigations 

27. 	 PWU Employers already provide substance abuse awareness components 
with the supervisory awareness requirements mandated by the Nuclear 
Security Regulations. 3 Supervisors are trained to look for and identify the 
signs of safety-significant behavioural changes associated with substance 
dependency and substance impairment. 

28. 	 For example, supervisors at OPG are trained in the Continuous Behaviour 
and Observation Program ("CBOP") every three years. Through this 
program, supervisors learn the risks associated with substance use and 
abuse, and the physical and behavioural signs associated with substance 
use and dependency. They also learn how to directly observe and note 
changes in the behaviour of their employees and to assess the risk from 
those changes, in order to identify problems before they become safety 
concerns. 

29. 	 PWU Employers investigate where there is a reason to believe that an 
employee may be unfit for duty. As noted above, supervisors at PWU 
Employers are trained to initiate unfit for duty investigations where there are 

3 Nuclear Security Regulations, SOR/2000-111, 5538 and 48. 
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specific, objective and documented grounds to believe an employee is unfit 
for duty. 

D. Employee Assistance Programs and Protection of Private Medical Information 

30. 	 All of the PWU Employers already have employee assistance programs 
("EAPs"). Access to EAPs is confidential as it must be in order for the 
program to be effective. As set out below, EAPs are one of the most 
effective means of dealing with sUbstance abuse problems in the workplace 
and other problems which can affect fitness for duty.4 By using EAPs, PWU 
Employers signal that they recognize that substance dependency is a 
treatable disorder which must be accommodated, and that early 
intervention greatly improves the probability of sustainable recovery. 

31. 	 PWU Employers are cognizant of their obligation to accommodate disabled 
employees and to protect their private medical information. To the extent 
that an employer needs to know about an employee's health-related issue, 
as identified through the EAP or through other means, PWU Employers 
segregate medical information from other employment-related information. 
At each PWU Employer, a well ness department manages and controls 
access to an employee's confidential health information. Supervisors are 
not privy to an employee's medical information because they do not need to 
be. Management receives only the information they need to manage their 
workforce. They are advised of functional abilities and restrictions of an 
employee, without revealing the employee's medical information or 
diagnosis. 

4. The PWU is in Favour of Support Programs 

32. 	 Education programs, access to assistance, supervisory awareness 
programs, and investigative tools are the cornerstones of a successful drug 
and alcohol policy. The safety record of the nuclear power industry in 
Ontario proves this. Together, these make up a comprehensive set of 
measures that promote prevention and early detection of substance abuse 
issues, while respecting the rights and privacy of employees. The PWU 
accepts that these types of measures may be included within the regulatory 
framework for drug and alcohol policies in nuclear facilities because they 
are effective, tailored, non-intrusive measures that meet the objectives of an 
impairment-free workplace. 

33. 	 The PWU strongly supports programs that educate and increase 
awareness in employees of the negative consequences of drug use and 
provide access to assistance on a broad range of issues that workers may 

4 Scott Macdonald, Report for PWU and Society (August 1, 2012), appended as Appendix "A" 
hereto ["Macdonald Report"] at 20; Barb Butler & Associates, "Employee assistance programs" 
(2006), online: Barb Butler & Associates <http://www.butlerconsultants.com/bb_benefits.html>. 
116-118. 
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face, including mental, emotional, family, financial, health, and alcohol- or 
drug-related problems. 

34. 	 To the knowledge of the PWU, its members do not receive education and 
awareness training on the use and effects of illicit substances. The PWU is 
receptive to such training as part of a comprehensive support program 
regime. 

35. 	 EAPs playa particularly important role in the prevention, detection, and 
treatment of substance abuse and other problems which can affect fitness 
for duty.5 As Professor Macdonald notes, the preponderance of the 
evidence suggests that EAPs are beneficial in alleviating ~sychological 
problems and can have a positive effect on work performance. EAPs allow 
employees to self-identify issues that could affect their performance and 
assist supervisors or wellness staff with appropriate referrals. 

36. 	 The EAP process also reinforces that employees are valuable members of 
the nuclear enterprise, and will be accommodated. The priority is to provide 
a safe and healthy working environment that minimizes any negative effects 
due to the inappropriate use of illicit substances, while respecting 
employees' privacy and maintaining confidentiality. 

37. 	 Peer-to-peer and supervisor-to-employee interaction provides a regular and 
valuable opportunity to assess fitness for duty. PWU members have 
frequent interaction with and monitoring by peers and supervisors. The 
PWU accepts the merit of strengthening the current training for supervisors 
and employees in the manner suggested in the Butler Paper. 7 The PWU 
submits that trained supervisors and employees of PWU Employers are in 
the best position to obtain reliable evidence of current impairment of their 
colleagues. This is particularly so for certified staff, who engage in lengthy 
overlap during shift changes. While the PWU acknowledges the theoretical 
limitations of peer and supervisor observations highlighted in the Butler 
Paper, the theoretical limitations have not proven to be an actual problem at 
nuclear facilities. The PWU submits that the safety culture at PWU 
Employers, daily interaction with security staff, high levels of supervision, 
and peer and supervisor assessments, especially when linked with new 
employee education programs, meet the objectives of an impairment-free 
workplace. 

5 Butler, Ibid. The Ontario Law Reform Commission stated that "EAPs are viewed as not only an 
efficient but also a cost-effective vehicle for addressing the addiction problems of employees" and 
noted that they are supported by "both the Addiction Research foundation and the Ontario Human 
Rights Commission ... in addressing addiction/dependency issues of employees": Report on 
Alcohol and Drug Testing in the Workplace, (Toronto: Ontario Law Reform Commission, 1992), 
online: Internet Archive, Osgoode Hall Law Library < 
hUp:llia700708.us.archive.org/32Iitems/reportondrugalcoOOontaireportondrugalcoOOonta.pdf> 
[,OLRC Report"] at 117. 

Macdonald Report, supra note 4 at 21. 
7 Butler Paper at 23. 
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38. 	 The current FFD systems in place in Ontario nuclear facilities are both 
lawful and effective. Imposing substance testing on the current regime 
would undermine its effectiveness and impair workplace safety. As the 
Ontario Law Reform Commission has pointed out (quoting the Canadian 
Centre for Occupational Health and Safety): "employee assistance 
programs and mandatory drug and alcohol workplace testing are 'mutually 
incompatible': one is based on trust and cooperative working relationships; 
the other is punitive and based on suspicion.",8 

39. 	 While there is no need for any further impairment testing of any kind at 
nuclear facilities, if testing could be justified, there are several other 
effective tools which measure current impairment, none of which involves 
biomedical testing, including computerized testing and testing of eye 
reactivity.9 These methods test substance impairment and may also 
provide insight into fitness for duty based on non-substance-related bases, 
as measured at the time the test is taken. These testing methods are 
significantly less intrusive than biomedical testing to employee's privacy and 
dignity.1o 

40. 	 The Commission has not addressed the possibility of using any of these 
other methods in addition to other support programs, as an alternative to 
biomedical testing. While the PWU strongly believes that the current 
processes in place are effective and reasonable, should the Commission 
conclude that other testing is necessary, it is incumbent on the Commission 
to further assess whether any of these testing methods would achieve the 
goal of increased safety in nuclear facilities, without unduly intruding on the 
rights of employees. 

41. 	 The Commission has not specified the content of the investigative tools 
which licensees would be required to develop and implement. If the 
Commission opts to specify the investigative tools within the regulatory 
framework, it must assess its requirements against the human rights, 
constitutional rights and privacy rights of employees. An unfit-for-duty 
investigation should not be initiated unless there are specific, objective and 
documented direct observations that the employee may be impaired or 
otherwise unfit. The employee should be given the opportunity to contact 
an employee representative during the investigation. Searches of company 
and personal property must be conducted in a fair and reasonable manner 

8 OLRC Report, supra note 5 at p. 8; see also pp. 117-118, where the OLRC notes that "many 
human resources experts believe that drug and alcohol testing actually undermines workplace 
tools such as EAPs as testing destroys the trust between labour and management that is 
essential to the effectiveness of such programs". 
9 Macdonald Report, supra note 4 at 20. See also R. Evans, Chair, Drug Testing at Work: Report 
of the Independent Inquiry to Drug Testing in the Workplace, (New York: Joseph Rowntree 
Foundation, 2004), online: Joseph Rowntree Foundation 
<http://www.jrf.org.uk/sites/files/jrf/185935212x.pdf> at 48 ["IIDTW Report"] and the OLRC 
Report, supra, at 118-120 in respect of available non-biomedical testing methods. 
10 OLRC Report, supra note 5 at 119. 
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that protects the dignity and privacy of employees, and that is in 
accordance with human rights and constitutional rights of employees. 

5. Biomedical Testing 

42. 	 The PWU submits that the Commission should not adopt comprehensive 
drug testing which includes random testing, for two reasons: 

a. 	 First, the support programs set out above are effective and 
sufficient to prevent, deter, detect and remediate potential 
substance use at Canada's nuclear power plants. Those programs 
focus on preventative and proactive responses to substance abuse. 
That is, they focus on the problem, not on an arbitrary chemical 
measure. 

b. 	 Second, the proposed biomedical testing does not strike the 
appropriate balance between the rights of employees and the 
actual safety and security needs of nuclear facilities. It violates 
human rights, constitutional rights and privacy rights and is contrary 
to the Canadian jurisprudence on the issue. Simply put, it is 
unlawful and would undermine existing programs. 

A. 	The Balancing of Interests: Employees' Rights 

43. 	 All forms of biomedical testing are invasive. While the Commission has not 
specified the nature of the biomedical testing it is considering, all methods 
of collection of bodily fluids intrude upon the bodily integrity and dignity of 
employees. The results they produce provide third parties with private 
medical information about the employee. Testing may require employees 
to disclose medical conditions and medications they are taking. As such, 
biomedical testing violates the fundamental rights of employees to privacy, 
equality, dignity and security of the person and does so in respect of some 
of the most sensitive and private information about a human being - their 
physical health and medical condition. The invasive nature of this testing 
was a prime motivator of the Ontario Law Reform Commission's 
recommendation to prohibit chemical testing in the workplace. 11 

44. 	 The case law regarding biomedical testing in the workplace identifies the 
issue of whether testing can be used in the workplace as one of balancing 
the competing interests of an employer (and here, the Commission) to 
ensure a safe and productive work environment for employees and 
members of the public, against an employee's rights to equality, dignity and 
security of the person. 12 In the labour relations sphere, arbitrators have 

11 Ibid. at 114. 

12 Canadian National Railway Co. and CAW-Canada (Re) (2000), 95 LAC (4th) 341 (Picher) at 

367 [UCNR v CAW']; Trimac Transportation Services - Bulk Systems and T.C.u. (1999), 88 LAC 

(4th) 237 (Burkett) at 258 [UTrimacU]. 
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consistently adopted a "balancing of interests" approach to the issue of drug 
testing, and particularly random drug testing. 13 As one of the most senior 
and respected labour arbitrators in the country, Kevin Burkett, has noted: 

Because the objective of providing a safe and productive work 
environment is unassailable and because privacy interests are 
somewhat nebulous, it is easy to weigh in on the side of 
mandatory random drug testing, especially in a safety 
sensitive industry. It is easy to support the implementation of 
any policy that is designed to promote a safe and productive 
work environment and, on its face, has the potential to do so. 
However, when the privacy interest is understood, the debate 
takes on another dimension. It becomes not just a question of 
the efficacy of the mandatory random drug testing, vis-a-vis 
the objective of a safe and productive work environment, but 
rather a debate concerning the reconciliation of two competing 
interests. The "best" reconciliation of two legitimate but 
competing interests is achieved by measuring their competing 
impacts. Accordingly, the assessment of the extent of which 
mandatory random drug testing furthers the objective of a safe 
and productive workplace and a corresponding assessment of 
the extent to which it invades individual privacy is required. 14 

45. 	 As set out below, employees' rights to privacy, dignity and equality are 
fundamental rights. The Commission must rely on an evidence-based 
analysis to assess whether biomedical testing is justified for the purposes of 
safety, in light of the serious infringements that biomedical testing imposes 
on employees. The Commission must recognize as a starting principle that 
employers, even those at nuclear facilities, do not have the right to control 
the private lives of their employees.15 As the Privacy Commissioner of 
Canada noted in its position paper on Drug Testing: 

Testing supposes an employer's (or a government agency's) 
right to exercise substantial control over individuals and to 
intrude into some of the deepest recesses of their lives. The 
technology of drug testing is being allowed to shape the 
limits of human privacy and dignity. 

The situation should be the other way around. Notions of 
respect should place limits on the intrusions which 

13 See CNR v CAW, ibid at 367-370 and the cases cited therein, including Esso Petroleum 
Canada and C.E.P. Lac 614 (Re) (1994) 56 LAC (4th) 440 (McAlpine); Re Sarnia Cranes and 
I.O.U.E. Local 793, [1990] OLRB Rep. May/June 479 (Shouldice); and Trimac, ibid. 

14 Trimac, ibid, at 258-9. 

15 See Re Provincial-American Truck Transporters and Teamsters Union, Local 880 (1991), 18 

LAC. (4th) 412 (Ont.) particularly page 422. See also IIOTW Report, supra note 9 at 28 and the 

OLRC Report, supra note 5 at 57-59 and 114. 
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technology will be permitted to make into personal lives. In 
other words, the uses of technology should not limit human 
rights; human rights should limit the uses of technology.16 

46. 	 The Commission's FFD Discussion Paper does not explicitly address the 
balancing of rights and interests, even though this is the critical legal issue 
in respect of the testing it proposes. This is an issue that must be 
addressed by the Commission before it can even consider impairment 
testing. 

47. 	 Before turning to the appropriate balance the Commission should strike, the 
PWU highlights the employee rights that are engaged by bio-medical 
testing. 

1. Privacy Rights 

48. 	 The right to privacy, as protected by the Charter of Rights and Freedoms is 
an essential value of Canadian society and lies at the heart of liberty in the 
modern state. 17 This is particularly so for compelled searches of a person's 
body. As the Supreme Court of Canada has noted: "the use of a person's 
body without his consent to obtain information about him invades an area of 
personal privacy essential to the maintenance of his human dignity.,,18 

49. 	 In addition to constitutional and common law rights to privacy, employees 
also have statutory rights to privacy in respect of the collection, use and 
disclosure of personal information, including the result of any biomedical 
test. In particular, the Privacy Act imposes obligations on over 150 federal 
government departments and agencies to respect privacy rights by limiting 
the collection, use and disclosure of personal information. 19 The Personal 
Information Protection and Electronic Documents Act, sets out ground rules 
for how private sector organizations may collect, use or disclose personal 
information of customers and employees.2o Privacy legislation applies to 
the actions and requirements of the Commission and licensees.21 In 
Ontario, the Personal Health Information Protection Act, 200422 strictly limits 
the collection, use and disclosure of personal health information. 

50. 	 In the area of biomedical testing, personal information protected by privacy 
legislation includes: 

16 Privacy Commissioner of Canada, Drug Testing and Privacy, (Ottawa: Minister of Supply and 

Services Canada, 1990), online: Office of the Privacy Commissioner of Canada 

<http://www.priv.gc.ca/information/02_05_12_e.pdf> at 20 ["Privacy Commissioner's Report"]. 

17 R v Dyment, [1988]2 SCR 417 at 427-28 ["Dymenf']. 

18 Ibid at 431-32. 

19 RSC 1985, c P-21 ["Privacy Act']. 

20 SC 2000, c 5 ["PIPEDA"]. 

21 Privacy Act, supra note 19 at s 2; PIPEDA, ibid at s 4. 

22 S.O. 2004, c. 3, Schedule A. 
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a. 	 the test results, 

b. 	 the fact that an employee has been requested to take a test, 

c. 	 peripheral information such as medical conditions that may 
influence the test results, including medical or physical condition 
that could effect the test results; 

d. 	 information that provided the reasonable grounds for testing; and 

e. 	 any outcome in response to the drug test, including any treatment 
programs the employee undertakes or any discipline he or she 
receives. 23 

2. Constitutional Rights 

51. 	 Biomedical testing engages the constitutional rights of employees under the 
Charier. The Commission is engaged in governmental action by 
promulgating legal~ enforceable regulatory standards and recommending 
regulatory guides.2 Hence, the Commission's regulatory framework must 
also comply with the Charier and the constitutional principles of equality, 
dignity, privacy and security of the person. 

52. 	 Section 7 of the Charier sets out the right to security of the person, and the 
right not to be deprived thereof, except in accordance with the principles of 
fundamental justice. Security of the person includes liberty from physical 
constraint, privacy, and freedom from state intrusion into personal

25matters.

53. 	 Section 8 of the Charier guarantees the right to be secure against 
unreasonable search and seizure. Section 8 also provides for the protection 
of personal privacy, both to privacy of the person and to informational 
privacy.26 Biomedical testing constitutes a seizure within the meaning of 
that section.27 The PWU submits that, even in the context of regulatory or 
administrative proceedings, section 8 requires that biomedical testing 
measures have some "threshold level of cause,,28, bearing in mind the 

23 Privacy Commissioner's Report, supra note 16 at 21-22. 

24 See Section 32 of the Charier, supra note 1. 

25 See R v Dion, [1986] RJQ 2196 (QSJ), affirmed by the Quebec Court of Appeal, unreported, 

rendered 31 May 1990 ["Dion"]; and Jackson v Joyceville Penitentiary, [1990] 3 FC 55 (TO) 

["Jackson"] in respect of drug testing of inmates. See also Blencoe v British Columbia, (2002) 2 

SCR 307 at 340, where the majority confirmed that the notion of liberty in section 7 was "no 

longer restricted to mere freedom from physical restraint," as demonstrated by previous 

jurisprudence, but rather applied whenever the law prevented a person from making "fundamental 

life choices." 

26 OLRC Report, supra note 5 at 69, citing Dyment, supra note 17 at 428-30. 

27 See Dion and Jackson, supra note 25. 

28 OLRC Report, supra note 5 at 81. 
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privacy concerns of employees. In particular, there must be "reasonable 
and probable grounds" to conduct a search and seizure, for example some 
reasonable basis to suspect an employee has violated a policy against the 
use of alcohol or drugs while at work.29 

54. 	 Section 15 of the Charter guarantees the right to equality. Although the 
Commission has not specified the consequences of a positive test, the 
PWU submits that biomedical testing will inevitably impose a burden or 
disadvantage upon employees resulting from a positive test result, based 
on the protected ground of disability (substance dependency or perceived 
substance dependency). 

55. 	 To justify biomedical testing that breaches any of these sections of the 
Charter, the Commission must show that the objectives of the biomedical 
testing program related to an important, pressing and substantial concern 
and that the means chosen were proportional or appropriate to the ends.3o 

A biomedical testing program must be rationally connected to the objective 
and must impair constitutional rights as little as possible. 

3. Human Rights 

56. 	 Employees who are disabled by substance dependence (or who are 
perceived to be so disabled) are protected under human rights law.31 The 
Canadian Human Rights Act is a quasi-constitutional document. It sets out 
fundamental human rights protections and prevails over other federal 
legislation. 32 Thus, any regulatory document that the Commission creates 
must be interpreted in accordance with the CHRA as well as the Charter. 

57. 	 Under the CHRA, it is a discriminatory practice to refuse to employ, or to 
differentiate adversely in relation to an employee, on a prohibited ground of 
discrimination, including disability.33 The Supreme Court of Canada has 
adopted a unified approach to determining whether or not there is prima 

29 See Dyment, supra note 17 and R v Collins, [1987] 1 SCR 265. See also R v Grant, [2009] 2 
SCR 353 at 396-97, para 78: "Similarly, an unreasonable search contrary to s. 8 of the Charter 
may impact on the protected interests of privacy, and more broadly, human dignity. An 
unreasonable search that intrudes on an area in which the individual enjoys a high expectation of 
~rivacy, or that demeans his or her dignity, is more serious than one that does not." 
oSee R v Oakes, [1986]1 SCR 103 ["Oakes"]. 

31 Canadian Human Rights Act, RSC 1985, c H-6, s 25 ["CHRA"]: "In this Act, ... 'disability' means 
any previous or existing mental or physical disability and includes disfigurement and previous or 
existing dependence on alcohol or a drug"; Entrap v Imperial Oil (2000), 50 OR (3d) 18 (CA) 
["Entrap"]; Alberta (Human Rights and Citizenship Commission) v Kellogg Brawn & Root 
(Canada) Co., [2006] AJ No 583 (08). 

2 Canada (House of Commons) v Vaid, [2005]1 SCR 667 at paras 26 and 81. 
33 CHRA, supra note 31 at s 10. 
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facie discrimination that examines the effects of the impugned conduct or 
policy, rather than the respondent's intention to discriminate. 34 

58. 	 Biomedical testing policies, especially those relating to random testing, are 
prima facie discriminatory as they impose differential treatment on 
employees who test positive and have or are perceived to have a 
disability.35 While freedom from impairment by drugs or alcohol may be a 
bona fide job requirement in safety-sensitive jobs, despite being prima facie 
discriminatory, the means and method used to measure and ensure 
freedom from impairment must nevertheless be tailored and be reasonably 
necessary to achieve a work environment free of impairment from alcohol 
and drugs. 

59. 	 Further, all employers are obliged to accommodate their employees to the 
point of undue hardship. Arbitral case law has held that employers must 
accommodate employees who test positive for prohibited sUbstances.36 

B. The Appropriate Balance 

60. 	 The PWU acknowledges the Commission's important and laudable goal of 
protecting employee and public safety. However, the fundamental flaw in 
the Commission's proposal is that it falls into the very error identified by 
Arbitrator Burkett quoted above - it is focussed entirely on the objective of 
workplace and public safety, while ignoring the competing rights of 
employees. It fails to recognize, let alone undertake, the required balancing 
exercise required by Canadian jurisprudence in this area. 

61. 	 The Commission proposes to adopt a comprehensive biomedical testing 
regime that includes pre-placement, reasonable cause, post-incident, 
follow-up and random testing (the "Proposed Regime"). The PWU submits 
that the Proposed Regime does not strike the appropriate and lawful 
balance between the expressed goal of increasing safety and the privacy, 
human rights and constitutional rights of employees outlined above. 
Notably, random biomedical testing, without linkage to any evidence to 
suggest impairment, is an unjustified and unreasonable infringement on the 
rights of employees and would violate the Constitution, human rights 
legislation and established arbitral jurisprudence. The Commission's 
proposal would be unlawful if implemented because there is no proven 
basis to justify any infringement of the legal rights of workers in nuclear 
facilities. 

34 British Columbia (Public service Employee Relations Commission) v British Columbia 

Government and Service Employees' Union (B. C. G. S.E. U.), [1999] 3 SCR 3 at paras 54-55 

[" Meiorin"]; and Grismer v British Columbia (Superintendent of Motor Vehicles), [1999] 3 SCR 868 

at para 19. 

35 Entrap, supra note 31. 

36 See for example, Greater Toranto Airports Authority v P. S.A. C., Local 0004, [2007] LVI 3734-2, 

90 CLAS 177 (Devlin) at para 242 ["GTAA"], 
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62. 	 If the Commission could justify requiring licensees to adopt any biomedical 
testing, the testing must be limited in scope to accord with human rights 
principles and constitutional principles and with a respect of the privacy 
rights of employees. In particular, there must be either reasonable grounds 
to believe that the employee was impaired in the workplace, or an 
agreement between the three parties to the accommodation process (the 
employee, trade union and employer) to monitor an employee following a 
history of impairment in the workplace due to substance abuse. Biomedical 
testing justified by a proven need for it is appropriate and lawful only in the 
following circumstances (together, the "Limited Testing Regime"): 

a. 	 for reasonable cause: where an employee reports for work in an 
unfit state and there is specific and documented evidence of 
substance abuse causing the unfit state; 

b. 	 post-incident: after a significant incident or accident has occurred 
and there is evidence that an employee's act or omission 
contributed to the incident or accident, and where there is specific 
and documentable evidence that impairment was a factor in the act 
or omission; or 

c. 	 follow-up: following treatment for drug abuse, or disclosure of a 
current drug dependency or abuse, as part of a return to the 
workplace. This may include random, unannounced alcohol or 
drug testing generally for a limited ~eriod of time, and only with 
negotiation with union and employee. 7. 

63. 	 The Proposed Regime would not comply with constitutional, human rights 
or privacy protections of employees It is not rationally connected to the 
objective of safety, and it does not infringe as little as possible to achieve 
the safety objective, for the following reasons: 

a. 	 drug testing does not provide reliable, accurate or valuable 
information about current impairment in the workplace; 

b. 	 biomedical testing does not make workplaces safer; 

c. 	 biomedical testing is not the least intrusive means to make the 
workplace safer; 

d. 	 the Proposed Regime would have unintended deleterious effects, 
and result in a less safe workplace; and 

37 Imperial Oil Ltd and C.E.P. Local 900 (2006), 157 LAC. (4th) 225 (Picher) at para 100 
["Imperial Oir], upheld by the Divisional Court (2008), 234 OAC 90 and by the Court of Appeal for 
Ontario, 2009 ONCA 420. 
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e. 	 the Proposed Regime is not in accordance with established 
jurisprudence. 

1. The Myths of Biomedical Testing 

64. 	 In order to justify the adoption of any testing, the Commission must 
demonstrate that biomedical testing (1) provides accurate, relevant and 
significant information about employees and their ability to perform their 
duties and (2) actually results in a safer workplace using the least intrusive 
means possible. The Proposed Regime does neither. 

65. 	 Biomedical testing does not provide accurate, relevant or helpful 
information about an employee's state of impairment at the time the test is 
taken. Professor Macdonald notes (and the Butler Paper acknowledges) 
laboratory analysis for drug tests cannot identify current impairment in the 
employee. 38 In other words, drug tests are not reliable indicators of levels 
of intoxication or impairment or of the employee's pattern of substance 

39use.

66. 	 A positive test only indicates the presence or absence of the substance or 
its metabolite; that is, the recent use of a tested substance.4o The positive 
test provides no evidence to conclude that the employee was impaired 
while at work, or worked while subject to any after-effects of the substance. 
A positive test alone does not answer the essential question: "is the 
employee fit for duty?" 

67. 	 As noted below, several cases have concluded that the inability of 
biomedical tests to measure current impairment is relevant in an 
assessment of whether a biomedical testing regime is reasonable and 
justified when balanced against the infringements on employees' ri~hts. In 
those cases adjudicators have declined to uphold random testing.4 Given 
the serious limitations in the reliability of biomedical testing to confirm 
current impairment, and in the absence of any reasonable basis to suspect 
impairment at work, the PWU submits that it is an unjustifiable infringement 
to the privacy and bodily integrity of the employee to compel the employee 
to provide bodily fluids. 

38 Macdonald Report, supra note 4 at 7; Butler Paper at 50 and 65. 
39 The PWU acknowledges that some forms of testing do offer some reliable evidence of 
impairment for alcohol. However, the PWU submits that the symptoms of alcohol impairment are 
easily identified by trained supervisors, and that the programs listed under support programs 
above have historically been and are sufficient to identify alcohol impairment. Moreover, as 
addressed below, the arbitral case law has concluded that random alcohol testing is rarely 
appropriate and has been upheld only in limited cases where there is compelling evidence of a 
wide-spread substance abuse problem in the workplace that cannot be addressed by less 
invasive measures: see below and, GTAA, supra note 36 at para 254, 301. 
40 Macdonald report, supra note 4 at 7-10. 
41 Entrap, supra note 31 at para 99; CNR v CAW, supra note 12 at 375-77 and 400; GTAA, supra 
note 36 at paras 270-285. 
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68. 	 There is precious little evidence that biomedical testing results in a safer 
workplace, or is the least intrusive manner in which to achieve a safer 
workplace. There is insufficient evidence to conclude that those who test 
positive for drugs represent an increased risk of workplace injuries or 
aCcidents.42 In one large-scale study, only 5.2% of employees tested 
following an incident tested positive for substance use.43 The positive rate 
was virtually identical to the rates of positive tests in random testing pools. If 
there is a causal impact of drugs on workplace accidents, one would expect 
much larger positive rates in post-incident testing than in random testing. 
This is not borne out by the eVidence.44 

69. 	 As noted in the Butler Paper, one of the objectives of a biomedical testing 
policy, including random testing, is to deter potential policy violators from 
engaging in unacceptable action, and to identify those that chose to violate 
the policy in full knowledge of the rules.45 

70. 	 Biomedical testing should not be adopted solely for its deterrent effect. 
There is no reliable evidence that a biomedical testing program successfully 
deters employees from being impaired at work. Workplace testing may 
deter employees who engage in off-duty drug use - the kind of drug use that 
would affect work behaviour minimally (if at all), but not the at-work drug 
abuse that could be most deleterious to organizational function.46 The 
deterrence of off-duty conduct is not a legitimate function of employers or 
the Commission and would verge on state or employer control of the private 
lives of citizens and workers. 

71. 	 There is little evidence to suggest that biomedical testing is the best or only 
method to increase safety when compared to the adoption of the less 
intrusive means of detection workplace impairment, including the support 
programs noted above, or other impairment testing protocols.47 Without 
considering alternatives, the Commission has proposed the most intrusive 
methods available, without a factual basis for doing so and without 
engaging in the balancing of rights process that is the essence of the law in 
this area. The Commission must assess whether any other less intrusive 

42 Macdonald Report, supra note 4 at 11-13, 15; IIDTW, supra note 9 at 44. 
43 For example, see the IIDTW Report, supra note 9, which found the following at 43: "Nor was 
the IIDTW presented with any conclusive evidence of the deterrent effect of testing. The 
Commissioners heard of three instances when a follow-up random testing of the entire workforce 
on an oil installation in the North Sea conducted shortly afterwards produced a drop in positive 
results compared with the original setting. Elsewhere, however, there was a lack of compelling 
evidence to show that drug testing is an effective deterrent (although the Inquiry notes that this is 
very difficult to prove one way or another)." 
44 Macdonald Report, supra note 4 at 14-15. 
~ButlerPaperat29. 
46 Macdonald Report, supra note 4 at 14. See also Debra R. Comer, "A Case against 

Workplace Drug Testing", (May 1994) Organization Science, 5(2): 259 at 260. 

47 IIDTW Report, supra note 9 at 46-48. 
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methods may achieve its objective in order to justify its ultimate 
conclusions. 

2. The Deleterious Effects of the Proposed Regime 

72. 	 There are potential deleterious effects of adopting the Proposed Regime. 
Biomedical testing would erode the safety culture which PWU Employers 
and PWU members have worked hard to develop.48 

73. 	 As part of the safety culture, PWU members are encouraged to self-report 
accidents and near-misses, and to have open and frank discussions about 
the judgment calls that staff must make on a daily basis under time 
pressure. These events are treated as learning experiences and are 
intended to encourage the development of best practices and increase 
safety. Indeed, efforts to instil a safety culture of "reporting" have been 
successful because there is the assurance of a "no-fault" in reporting. The 
PWU has significant concerns that the Proposed Regime will create a "chill" 
among employees, who may decline to report accidents or near-misses for 
fear of exposure to a biomedical test. Furthermore, an employer having 
access to biomedical testing may well use the test as a quick method of 
assuming impairment rather than dealing with the underlying FFD issues. 
The result will be the reduction in trust and transparency between 
employees and employers, and in the valuable information this 
communication provides. 

74. 	 The Proposed Regime would likely result in less vigilance by supervisors 
and peers in their observations or reporting of aberrant or impaired 
behaviour. Instead, they will rely on the biomedical testing process to 
"catch" employees with substance dependency. 

3. The Canadian Jurisprudence on Biomedical Testing 

75. 	 Undoubtedly, Canada has been influenced by developments in the United 
Stated on biomedical testing and its passage of the Drug-Free Workplace 
Act in 1988.49 However, in Canada, there is no statute that specifically 
addresses the issue of mandatory testing of employees. 

76. 	 Biomedical testing has arisen in labour arbitrations and human rights cases, 
and the courts' review of those cases. From the late 1980s, over a number 
of labour arbitration awards, a "Canadian model" on drug testing emerged, 
based the balancing of competing employer and employee interests: 

At the risk of oversimplification, the "Canadian model" for 
alcohol or drug testing in a safety sensitive workplace as 

48 As noted in the Macdonald Report, supra note 4 at 19, studies have argued that testing 

reduces employee morale or undermines labour-management relations. 

49 41 USC at 701-707 (1988). See OLRC Report, supra note 5 at 2. 
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developed in the arbitral jurisprudence generally contains a 
number of elements as summarized below: 
• 	 No employee can be subjected to random, unannounced 

alcohol or drug testing, save as part of an agreed 
rehabilitative program. 

• 	 An employer may require alcohol or drug testing of an 
individual where the facts give the employer reasonable 
cause to do so. 

• 	 It is within the prerogatives of management's rights under 
a collective agreement to also require alcohol or drug 
testing following a significant incident, accident or near 
miss in certain circumstances where it is be important to 
identify the root cause of what occurred. 

• 	 Drug and alcohol testing is a legitimate part of continuing 
contracts of employment for individuals found to have a 
problem of alcohol or drug use. As part of an employee's 
program of rehabilitation, such agreements or policies 
requiring such agreements may properly involve random, 
unannounced alcohol or drug testing generally for a 
limited period of time, most commonly two years. In a 
unionized workplace the Union must be involved in the 
agreement which establishes the terms of a recovering 
employee's ongoing employment, including random, 
unannounced testing. This is the only exceptional 
circumstance in which the otherwise protected employee 
interest in privacy and dignity of the person must yield to 
the interests of safety and rehabilitation, to allow for 
random and unannounced alcohol or drug testing. 

• 	 The cases generally recognize that an employee's refusal 
or failure to undergo an alcohol or drug test in the three 
circumstances described above may properly be viewed 
as a serious violation of the employer's drug and alcohol 
policy, and may itself be grounds for serious discipline. 
The failure or refusal to take an alcohol or drug test, 
however, like the registering of a positive test, does not 
necessarily justify automatic termination. The appropriate 
disciplinary sanction in such a case remains subject to 
the general just cause provisions of the collective 
agreement and is an issue to be determined on a case by 
case basis, having regard to all of the relevant facts. 5o 

77. 	 Most strikingly, labour arbitrators and the courts reviewing their decisions, 
have overwhelmingly rejected random drug and alcohol testing as an 
"unjustified affront to the dignity and privacy of employees which falls 

50 Imperial Oil, supra note 37 at para 100. 
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beyond the balancing of any legitimate employer interest, including 
deterrence and the enforcement of safe practices.,,51 

78. 	 In the Imperial Oil case, the arbitrator explained the basis for rejecting 
random drug testing. He noted that "any drug testing is a highly 
extraordinary measure, which even in a safety sensitive environment, can 
only be resorted to where justification is established." He continued: 

Moreover, while the case is not before us, we have grave 
doubts as to whether the Company could randomly 
administer drug tests, even if it could be shown that the test 
would reveal impairment on the spot. The question would 
remain as to the basis upon which an employer, absent 
reasonable cause, could assert such an extraordinary right, 
a right which is available to police authorities for the 
purposes of criminal and highway traffic law only after they 
satisfy the threshold test of reasonable cause. In a society 
based on respect for the integrity and dignity of the 
individual, an employer must bear a heavy onus of justifying 
resort 	 to such a measure. We are not persuaded that 
standing alone the Company's goals of deterrence and 
behaviour modification, however well intended, are sufficient 
to discharge that onus.52 (emphasis added) 

79. 	 The above quote is equally applicable to random alcohol testing programs. 
In keeping with the "Canadian model", random alcohol testing, divorced 
from any employee-specific reasonable cause, has been upheld by 
arbitrators in very limited cases. In particular, arbitrators have permitted 
such programs only where there is compelling evidence of a wide-spread 
substance abuse problem in the workplace that cannot be addressed by 

53less invasive measures. In such circumstances, an employer may be 
able to meet the heavy onus to justify resorting to random alcohol testing if 
it has met the "threshold test of reasonable cause" to suspect widespread 
impairment in the workplace, and can show that a random alcohol testing 
program will deter the problem. As the Commission itself notes, this is not 
the case in nuclear facilities: the Proposed Regime is not in response to 
any identified substance abuse problem in nuclear facilities, and the 
Commission has not considered less invasive deterrent or investigative 
measures. 

80. 	 Although the courts in one case, Irving Pulp, have permitted the 
implementation of random alcohol testing in a unionized workplace without 
evidence of a substance abuse problem in the workplace, that case is 

51 Ibid at para 101. 
52 Ibid at para 125. 
53 GTTA, supra note 36, at para 254,301. 
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currently under appeal to the Supreme Court of Canada.54 At least seven 
union and employer stakeholder groups have sought intervention, including 
the PWU. The PWU submits that the conclusions of the courts in this case 
are inconsistent with the body of arbitral jurisprudence, violate the rights of 
employees, and do not reflect the appropriate balance to justify the 
adoption of random alcohol testing. 

81. 	 The PWU submits that the "Canadian model" strikes the appropriate 
balance between the rights of nuclear facilities to operate a safe and 
productive workplace and the rights of employers to privacy, dignity, 
equality and the security of the person. This is the law that currently 
applies in the nuclear workplace and there is no need for the Commission 
to mandate it. The Commission bears a heavy onus to justify imposing any 
regime in these circumstances by establishing a reasoned basis for doing 
so (something it has not done). In any event, even if the Commission could 
establish cause for intervention, the Proposed Regime would still be 
unlawful to the extent that it purports do away with the requirements of 
reasonable cause in the face of the established jurisprudence. 

4. The Proposed Regime does not Comply with Human Rights, Constitutional 
Rights or Privacy Rights 

82. 	 The PWU submits that the adoption of the Proposed Regime would violate 
sections 7, 8 and 15 of the Charter, human rights and privacy law. 

83. 	 To justify biomedical testing that breaches any of the relevant sections of 
the Charter, the Commission must show that the objectives of the 
biomedical testing program relate to an important, pressing and substantial 
concern and that the means chosen were proportional or appropriate to the 
ends.55 A biomedical testing program must be rationally connected to the 
objective and must impair constitutional rights as little as possible. The 
Proposed Regime does not do so. 

84. 	 While the goal of safety in nuclear facilities is a laudable one, the Proposed 
Regime is not rationally connected to this goal because there is no 
compelling evidence to conclude that biomedical testing programs achieve 
the outcome the Commission wants to achieve. 56 

54 The impugned random alcohol testing program was quashed by the Board of Arbitration: Irving 
Pulp & Paper Ltd. v. Communications, Energy and Paperworkers Union of Canada, Local 30 
(Day Grievance), [2009] NBLAA No 28 (Board of Arbitration) ("Decision of the Board of 
Arbitration"). The decision of the Board of Arbitration was reversed by the New Brunswick Court 
of Queen's Bench, Irving Pulp & Paper Ltd. v. Communication Energy and Paperworkers Union of 
Canada, Local 30, [2010] NBJ No 331 (QB), which was upheld by the New Brunswick Court of 
Appeal [2011] NBJ No 230 (CA). The Supreme Court of Canada will hear argument in this matter 
in December 2012. 
55 Oakes, supra note 30. 
56 OLRC Report, supra note 5 at 95-96. 
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85. 	 Further, biomedical testing is not the least intrusive method by which to 
promote the goal of public safety. As noted above, the Commission has 
provided no evidence on which to conclude that the current support 
programs are insufficient or fail to identify employees who are not fit for duty 
as a result of impairment. The Commission has not assessed whether 
other tools to investigate current impairment may identify unfit employees 
without infringing upon the rights of employees.57 

86. 	 Finally, the Proposed Regime is not proportional to the objective of 
increasing safety in nuclear facilities. The alleged (and unproven) benefit of 
the Proposed Regime (as compared to the current support program or the 
Limited Regime) does not outweigh the clear and palpable infringement of 
the legal rights of thousands of citizens employed in nuclear facilities. 

87. 	 The Butler Paper relies on several human rights commission decisions 
which have permitted random drug or alcohol tests in certain safety 
sensitive industries, primarily the commercial truck and bus sector,58 as 
bona fide occupational requirements ("BFOR"), to overcome the lack of 
rational connection or proportionality. 59 

88. 	 The PWU submits that the nature of work, supervisory involvement and lack 
of evidence of drug use in nuclear facilities is qualitatively different than the 
commercial bus and truck industry. Nuclear employees are directly and 
intensely supervised and pass through security checks on a daily basis, 
unlike employees in the commercial truck and bus sector. There are less 
invasive alternatives to test workplace impairment in nuclear facilities that 
may be unavailable in other industries. As the Commission itself noted, 
there is no evidence of rampant drug use by nuclear facility employees. 

57 See ibid at 98. 
58 Note, however, that random testing has been held to be unlawful as an unacceptable invasion 
of an employees privacy in the railway sector, where safety concerns would be at the highest 
level: Canadian Pacific Limited (1987) 31 LAC (3d) 179 at 187: "... it is not within the legitimate 
business purposes of an employer, including a railroad, to encroach on the privacy and dignity of 
its employees by subjecting them to random and speculative drug testing." 
59 Canadian Human Rights Commission Policy on Alcohol and Drug Testing, (Revised October 
2009) online: Canadian Human Rights Commission <http://www.chrc
ccdp.ca/pdf/padt_pdda_eng.pdf>. Several factors are relevant to determine if a policy creates a 
BFOR to justify a random biomedical testing policy: 

a. 	 whether employees are under direct supervision; 
b. 	 whether there are less intrusive alternatives to drug and alcohol testing that may 

help employers determine whether employees in safety-sensitive positions are 
impaired on the job; 

c. 	 whether there is evidence of a high incidence of drug or alcohol use in the 
workplace or industry; 

d. 	 whether the employer offers a comprehensive employer-supported rehabilitation 
program; and 

e. 	 whether the employer is required to comply with legislation or regulations, such 
as occupational health and safety legislation, or U.S. Department of 
Transportation regulations. 
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This is proof that support programs and impairment investigation tools are 
an effective means of detecting impairment in the workplace, and that 
biomedical testing is not warranted or justifiable as a BFOR. Finally, to the 
extent that Canadian testing in the trucking industry is justified on the basis 
that Canadian truckers are required to be tested in the U.S., no such 
justification exists here. Canadians employed in nuclear facilities in this 
country are never subject to U.S. law. 

5. Summary: Biomedical Testing is not Justified or Lawful 

89. 	 The Commission cannot lawfully mandate its Proposed Regime. It has not 
put forth a reasonable basis in fact or law to impose drug or alcohol testing 
or any other violation of the legal rights employees in nuclear facilities. 
Biomedical testing is not proven to achieve the goal of increased nuclear 
safety, or to be the best or only method to do so. The Proposed Regime 
must be assessed in the context of the deleterious effects on employees' 
constitutional rights, human rights or privacy rights, and on the potential 
negative impacts in the workplace. In this weighing of rights against safety 
concerns, the Proposed Regime is not justified or lawful. 

C. Elements of an Appropriate Biomedical Testing Policy 

90. 	 Alternatively, if the Commission could legally justify any biomedical testing, 
which the PWU submits emphatically that it has not done, the PWU states 
as follows regarding the circumstances in which biomedical testing could be 
required. 

91. 	 Existing employees must not be tested prior to transfer into the protected 
area. The licensee has a documented work history for existing employees. 
Where there is no indication of impairment due to substance use or abuse, 
pre-promotion or pre-transfer biomedical testing is an unjustifiable and 
unreasonable infringement on employees' privacy rights. 5o Moreover, 
licensee employers have a legal duty to accommodate employees to the 
point of undue hardship. Even if pre-transfer biomedical testing were 
lawful, the regulatory framework would have to expressly recognize that a 
positive test will not result in an automatic rejection of the employee's 
application for transfer.51 

92. 	 "For cause testing" is only appropriate where there are specific, objective 
and documentable observations to suspect that an employee is currently 
impaired or unfit-for-duty. If the Commission could lawfully impose "for 
cause testing", it would have to provide guidance on the criteria for 

60 Re Graymount Western Canada Inc. and Cement, Lime Gypsum & Allied Workers, Local 0575 
F002), 114 LAC (4th) 269. 

1 CNR v CA W, supra note 12 at 385. 
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determining whether reasonable cause exists, and confirm that licensees 
must accommodate employees who test positive for prohibited substances. 

93. 	 For post-incident testing, the Commission proposes to require testing in 
every circumstance where an employee's involvement caused or 
contributed to an accident, without requiring reasonable grounds to believe 
that the particular employee is impaired or even that he or she has 
consumed drugs or alcohol. This standard sweeps much more broadly than 
is appropriate or lawful. If the Commission could lawfully justify the 
imposition of post-incident testing, it could be permitted only where there is 
evidence that impairment played a factor in the event. 

94. 	 The terms "near-miss" and "associated rule violations" set out in the FFD 
Discussion Paper must be clarified. As part of the safety culture in nuclear 
facilities, self-reporting of errors or miscalculations in judgment provide 
unique and instructive learning opportunities. Policy decisions which create 
disincentives for self-reporting will result in a less safe work environment. 
The PWU submits that near-misses and associated rule violations should 
not trigger biomedical testing, absent compelling evidence that impairment 
played a causative role in the event. 

95. 	 Follow-up biomedical testing may be appropriate as a condition of return to 
work or of continued employment for individuals with a disclosed substance 
dependency. However, the use of random follow-up testing, and the 
frequency and duration of that testing, must be assessed by the parties (the 
employer, the union and the employee) on a case-by-case basis. This is 
the necessary effect of the legal duty to accommodate imposed by human 
rights law. The employee's bargaining agent and health profeSSionals 
union will be involved in this process as the process of accommodation in a 
unionized workplace is tripartite.62 Blanket requirements for testing and 
hard requirements on the length of testing and frequency of testing do not 
accord with the duty to accommodate a substance dependant employee, 
having regard to their personal circumstances. 63 

D. Scope of the Testing Regime 

1. To 	Whom a Testing Regime Should Apply 

96. 	 The Commission has proposed to subject every person to biomedical 
testing who has unescorted access to the protected areas of nuclear power 
plants. On its face, this would include, for example, persons such as food 
service workers in cafeterias and maintenance personnel who sweep floors 
and clean toilets in the plant. The jurisprudence does not permit biomedical 

62 Central Okanagan School District No. 23 v Renaud, [1992] 2 SCR 970 at paras 43-44. 
63 See GTAA, supra note 36 at paras 241, 242, and 245. 
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testing of individuals in non-safety sensitive positions.54 The Commission's 
proposed target population is arbitrary, overly broad, and not rationally 
connected to the objective of nuclear facility safety. 

97. 	 In particular, the Commission has provided no basis for its proposition that 
"individuals working in other positions can have an impact on nuclear 
safety". The Commission cannot rely on broad, intangible or non-specific 
safety concerns in order to justify the proposed target population. The 
Commission bears the burden to show that the application of any 
biomedical testing policy is rationally connected to the actual duties and 
responsibilities of the target employees and reasonably necessary for the 
actual safety and security needs of nuclear facilities. 

98. 	 The PWU submits that, in respect of a legally justified testing regime, an 
appropriate target group are those employees in genuine safety-sensitive 
situations. This group would be a subset of those with unescorted access 
to the protected areas. In order to adequately determine the target 
population, the Commission would have to meet with licensees and 
bargaining agents to develop an appropriate list of positions to which the 
policy should apply, on a site-specific basis. 

2. Substances Tested 

99. 	 The Commission has proposed to test for illicit drugs and performance
altering medications. The PWU submits that the scope of the substances 
listed is unjustifiably broad. 

100. The PWU submits that the panel of testing for illicit substances set out by 
the U.S. guidelines is not appropriate. There is no reason for the 
Commission to dictate specific substances on the panel, but in any event, it 
could not do so responsibly without first seeking advice from experts in 
toxicology and pharmacology on the list of illicit substances and the testing 
thresholds. 

101. The Commission's proposal to adopt restrictions in respect of performance
altering medications is unreasonable. If it is appropriate to prohibit 
employees from presenting for duty while under the influence of 
performance-altering prescription medication for which they have not been 
prescribed, it is not appropriate to suggest, as the proposals do, that 
employees will have the onus to self-identify medications which are 

64 CNR v CAW, supra note 12 at 390; and GTAA, supra note 36 at para 225; Canadian Civil 
Uberties Assn. v. Toronto Dominion Bank (1998),163 DLR (4th) 193 (Fed CA). 
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performance-altering,65 including over-the-counter medications, and 
disclose them to their employer. 

102. The PWU acknowledges that employees must report fit for duty, and should 
report the prescription of medications that impair work performance to their 
employer's well ness department, using their reasonable judgment or when 
advised to do so by their health professional. The PWU opposes as a 
violation of privacy rights proposals that require employees to disclose 
personal medical information and to be removed from their regular duties 
without any medical basis to suggest that their performance is in fact 
impacted by their medication. This would be a substantial overreach into 
the private lives of workers without any reasonable basis for doing so. 

E. Retention, Use and Disclosure of Personal Information 

103. 	Both the collection of personal health and other information by licensees, 
and its disclosure to the Commission, raises serious privacy concerns and 
can have a severe and detrimental impact on an employee's future 
employment. The Commission's proposed testing and reporting regime 
would mandate unjustifiable disclosure of personal confidential health 
information. 

1. The Retention and Use of Biomedical Testing Results 

104. The FFD Discussion Paper does not address the retention, disclosure and 
appropriate uses of the personal health information that is revealed through 
the biomedical testing. The PWU submits that the Commission should 
recognize and promote procedures that protect an individual's personal 
information and that limit its retention, use, disclosure and destruction 
without the individual's consent, in accordance with privacy legislation.66 

105. PWU Employers currently do not allow supervisors access to the personal 
medical information provided to their human resources and medical staff. 
That limitation is entirely appropriate. Supervisors receive only information 
in respect of an employee's functional abilities. Disclosure of medical 
information without voluntary consent of the individual to whom the 
information relates is unlawful.67 

65 Note that in this context, it is entirely unclear what the term "performance altering" means. 

Persons are prescribed medications precisely because it is hoped that they will ameliorate (i.e. 

"alter") the otherwise sub-optimal "performance" of some aspect of their bodily functions or health. 

66 As noted above, the Privacy Act and PIPEDA, supra notes 19 and 20, set out ground rules for 

how private sector organizations may collect, use or disclose personal information of customers 

and employees. 

67 Hamilton Health Sciences and O.N.A. (Re) (2007),167 LAC (4th) 122 at 154. 
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106. The 	 PWU submits that any legally justified testing results should be 
similarly restricted. Such a procedure should ensure that the employee's 
personal health information is: 

a. 	 maintained by third-party testing administrator/facilities in Canada, 
in accordance with privacy legislation; 

b. 	 disclosed to licensees in a limited manner. In particular, licensees 
should receive only confirmation as to whether the individual is fit 
for duty or not. The results of the test (including the fact of a 
positive test, the drug found, the quantum of drug metabolite found 
in the sample, etc.) should not be disclosed; 

c. 	 maintained by licensees in a confidential manner, apart from the 
employee's employee records, by appropriate medical 
professionals bound by their professional obligations to maintain 
confidentiality of medical records, such as Registered Nurses or 
Medical Doctors; 

d. 	 not disclosed to third parties, including the Commission without the 
written consent of the employee; 

e. 	 available for review by the employee upon request; and 

f. 	 not used in a discriminatory manner., i.e. is not part of the 
evaluation or promotional processes for employees. 

2. Reporting Obligations 

107. The Commission has proposed that licensees will 	be required to report 
policy violations to it. The Commission has not specified what information 
the licensees would be required to provide or in what circumstances they 
would be required to provide it. 

108. Reporting 	 requirements should be limited to avoid unnecessary and 
unjustifiable disclosure of personal information. This is especially so if the 
Commission requires licensees to report non-safety-significant events. The 
Commission should require only safety-significant events to be reported. 
Reporting should not identify the employee or any information about the test 
itself (the type of drug, the quantum of drug found, etc). 

Conclusion 

109. Nuclear generating facilities have been operated safely in Ontario for over 
40 years without the mandating by any regulator of a specific means of 
ensuring that employees at these facilities are fit for duty, let alone the 
mandating of a drug or alcohol testing regime. This is no surprise. It is the 
result of the interest of all stakeholders, including the PWU and the 
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licensees of establishing and maintaining a safe workplace. This record has 
not been achieved by ideologues or, like Barbara Butler, promoters of drug 
and alcohol testing who have never worked in a nuclear facility. It has been 
achieved by the people in management and the bargaining units in these 
facilities who are intimately familiar with the operation of nuclear facilities 
and who realize that their livelihood rests on the safe production of nuclear 
power. 

110. While the Commission has 	an oversight role, in this context, it bears a 
heavy onus to justify any potential interference with the rights of citizens 
employed in these facilities. It does not seek to do so "in response to any 
evidence of safety issues related to [fitness for duty]", which is as much as 
to say that it should not be doing so at all. Over four decades of safe 
operation speaks louder than the hypothetical claims of those who would 
promote drug and alcohol testing. Moreover, even if the testing were of any 
significant value in reducing impairment, the value would be outweighed by 
the harm caused by the imposition of broad based rules by a regulator. No 
doubt this is why the IAEA "does not state a position on alcohol or drug 
testing. ,,68 

111. It is a matter of deep concern to the PWU that the Commission has chosen 
to focus on substance testing, rather than impairment of FFD by causes 
such as excessive overtime or shift work, in its FFD Discussion Paper after 
seeking out a long-time promoter of substance testing (Ms. Butler) to 
produce a report for the Commission. A properly motivated concern for 
nuclear safety on the part of the Commission would have resulted in a 
comprehensive review by the Commission of whether FFD issues (including 
impairment from excessive overtime or shift work) are not adequately 
addressed at nuclear facilities so as to justify intervention by the 
Commission. The appropriate means of addressing any inadequacy would 
depend on the nature of the problem. 

112. Instead of taking this fact-based approach, the Commission seems to have 
decided to adopt an essentially arbitrary "top down" approach without 
regard to existing systems in place at nuclear facilities and without any 
evidence of a problem that needs to be addressed. If the Commission were 
proposing non-intrusive measures be adopted, it might not be necessary to 
show the existence of a problem to justify the measures. However, the 
Commission is proposing measures that are not only intrusive, but which 
are, on their face, unlawful. The Commission cannot proceed on this basis. 

113. Even 	 if the Commission had a basis to justify mandating any detailed 
fitness for duty requirements, it would bear a heavy onus to establish that 
proposed requirements are rationally connected to the duties and 
responsibilities of targeted employees and are reasonably necessary to 

68 FFD Discussion Paper at 7. 
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accomplish the goal of nuclear safety. Reference to vague, non-specific 
and wide-reaching safety concerns falls far short of constituting a 
justification for the imposition of biomedical testing in the absence of 
reasonable cause to suspect impairment impacting on the safe operation of 
a nuclear facility. The Commission must engage in an evidence-based 
analysis of whether the Proposed Regime is the only option available to 
address this issue, and if it is the best option. The PWU submits that it is 
neither. 

114. Moreover, no fitness for duty regime could rationally focus only on drug and 
alcohol testing. Fitness for duty, not the presence of a chemical in the body, 
is the safety issue. Any attempt to regulate FFD by means related to 
substances alone would be arbitrary. Issues such as fatigue caused by 
excessive overtime and shift work would have to be investigated and 
regulated as part of any FFD regime. 

115. Superficially, biomedical testing purports to offer a method to make nuclear 
workplaces safer and reduce incidents of workplace impairment. However 
biomedical testing does not deliver the results it promises - it is not a "silver 
bullet" for the complex issue of workplace impairment and it should not be 
adopted without significant consideration to the rights of employees. 

116. As outlined above, the PWU submits the Proposed Regime is unlawful and 
contrary to the fundamental rights of employees to privacy, dignity, equality 
and security of the person. 

117. If the imposition of 	an FFD regime were justified at all, the Commission 
would have to reassess and modify its Proposed Regime in light of the 
constitutional, legislative and jurisprudential context outlined in these 
submissions. The Limited Testing Regime set out above provides 
biomedical testing where there is evidence of workplace impairment (or 
some substance abuse history to warrant testing) without unduly infringing 
on the rights of employees. If a testing regime is justified at all, nothing 
beyond the Limited Testing Regime could withstand legal scrutiny. 

118. 	In summary: 

a. 	 There is no basis for the Commission to impose any FFD regime on 
nuclear facilities that have been operated safely on the basis of 
existing FFD policies for decades. The Commission should not do 
so. 

b. 	 If the imposition of a FFD regime were lawful at all, it would have to 
deal with fitness for duty in all of its aspects, and not arbitrarily 
focus on impairment from substances. The Commission would 
have to investigate the impact of workplace fatigue caused by 
excessive overtime and by shift work at a minimum. 
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c. 	 If a substance testing regime were lawful at all, it would have to be 
restricted to the Limited Testing Regime described above (being 
reasonable cause testing, post-incident testing where there is 
evidence of impairment as a factor in the incident, and follow-up 
testing on a case-by-case basis and with the participation of 
bargaining agents). Anything beyond this would be unlawful. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, 

POWER WORKERS' UNION 
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