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Executive Summary 

The Canadian Union of Public Employees (“CUPE”) represents approximately 620,000 workers across 
Canada, and thousands of power workers in Ontario and Quebec, including the Power Workers Union, 
CUPE 1000, of which approximately 7,000 are employed at Ontario’s three nuclear power plants, 
Darlington Nuclear Generating Station, Pickering Nuclear Generating Stations A and B, and Bruce Power 
Generating Stations A and B.  CUPE also represents approximately 850 members who are employed  
at the Gentilly Nuclear Power Plant in Quebec. 
 
The stakeholders in this sector already have an extensive policies and practices to ensure safety of 
workers and the public, using procedures which strike the necessary balance between what can appear  
to be competing interests, safety and individuals’ rights.  Furthermore, the established practices monitor 
employees for a far wider range of potential causes of impairment than those targeted by the proposed 
testing regime.  Furthermore, as the FFD Discussion Paper states that the proposed testing initiative  
“is not in response to any evidence of safety issues related to FFD [fitness for duty] or substance use in 
Canada’s nuclear industry”.   
 
Biomedical testing is highly invasive.  It is impossible to collect samples without committing what, without 
voluntary consent, is an assault on the person.  Test results contain private medical information about  
the person tested, and can inadvertently generate results of medical conditions and treatment that  
goes beyond any areas of actual interest to an employer, while violating the individual’s privacy at a very 
fundamental level.  Furthermore, biochemical tests do not offer evidence of current state of mind or level 
of impairment. 
 
The proposed mandatory random drug and alcohol testing regime would bring into play fundamental 
legal rights including human rights, rights under the Charter of Rights and Freedoms and privacy rights.  
The proposed scope of the testing of “...every individual who is granted unescorted access to the 
protected areas of a nuclear power plant be subject to a comprehensive set of alcohol and drug tests”  
is excessive and inappropriate. 
 
What is proposed in the Discussion Paper goes well beyond any reasonable approach, and breaches 
fundamental rights, not just privacy rights but also human rights and Charter rights including equality, 
dignity and security of the person.  Not only does the proposed regime offend black letter law in Canada, 
but also established jurisprudence.  In other words, there is no legal justification for the proposed invasive 
testing of workers at nuclear plants.  If there was (which is not conceded by CUPE), any testing regime 
would still have to comply with human rights, Charter and privacy rights.   
 
Also, to be consistent with both Canadian “black letter” law and jurisprudence, any testing would have to 
limited to employees in safety-sensitive situations.  This is only a portion of the group of individuals who 
have unescorted access, and who would be caught by the proposed regime.  What positions are safety 
sensitive must be determined by Employers and Unions on not just on a site specific basis, but also a 
position by position basis.   
 
Even in the limited circumstances where drug and alcohol testing can be appropriate, the results can 
create severe and detrimental consequences for an employee’s current and future employment if not 
properly received, reviewed and retained.  This triggers the significant privacy concern, and any testing 
requirements must ensure that there are no unnecessary and unjustifiable disclosures of personal 
confidential health information.   
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Finally, at several points in the Discussion Paper, it is stated that the current initiative is limited to  
nuclear power plants, but the CNSC is also seeking feedback on expanding the policy, program and  
testing requirements to other workplaces.  Generally speaking, CUPE’s position is that any testing regime 
must operate within the parameters of human rights and privacy law and the Charter, and related 
jurisprudence.  CUPE notes that any testing must be limited to safety sensitive positions and only be  
“with cause”, in the event of indicia of impairment, following a workplace incident where there is some 
evidence that impairment could a factor or, as part of a prescribed aftercare program for an employee 
under the disability of addiction as part of the Duty to Accommodate and following a joint inquiry 
mandated by the Supreme Court of Canada involving the Employee, Union and Employer.   
(See Central Okanagan School District No. 23 v Renaud, [1992] 2 SCR) 
 
In specific response to the repeated request for feedback beyond nuclear power plants, CUPE does  
not think it is constructive to comment on undefined hypotheticals.  In relation to this Discussion Paper, 
and any future ones, CUPE submits that a case by case analysis using actual and accurate data is the 
appropriate course of inquiry. 
 
Also, CUPE notes that Appendix A to the Discussion Paper lists what would constitute the list of Illicit and 
Performance-Altering Drugs that would be tested by the proposed regime.  While CUPE reaffirms that 
drug testing is not the solution for resolving issues of fitness for duty, CUPE would like the CNSC to note 
that any such list would need to be developed in consultation with the union. 
 
In summary, CUPE opposes pre-placement testing and random testing.  CUPE agrees that there  
can be occasions when “for cause” testing could be appropriate.  These would be limited to testing if an 
employee in a safety sensitive position exhibits actual behaviors consistent with current impairment or 
“post-incident” when the circumstances of an incident involving an employee in a safety sensitive position 
suggest possible current impairment.  In the event that an employee who is under the disability of 
addiction is returning to work after a leave related to the disability, and a qualified medical practitioner 
determines that testing is an appropriate element of an aftercare program, consistent with the Duty to 
Accommodate, a testing protocol could be imposed.  CUPE strongly disagrees with the contention that 
random biochemical substance testing is an effective option to consider in addressing potential substance 
abuse at Canada’s nuclear power plants as part of the regime set out in the Discussion paper. 
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A.  The Canadian Union of Public Employees as Stakeholder 

1. The Canadian Union of Public Employees (“CUPE”) represents approximately 620,000 workers 
across Canada, and thousands of power workers in Ontario and Quebec, including the Power 
Workers Union, CUPE 1000, of which approximately 7,000 are employed at Ontario’s three 
nuclear power plants, Darlington Nuclear Generating Station, Pickering Nuclear Generating 
Stations A and B, and Bruce Power Generating Stations A and B.  CUPE also represents 
approximately 850 members who are employed at the Gentilly Nuclear Power Plant in Quebec. 

 
2. CUPE understands that the Canadian Nuclear Safety Commission (“CNSC”) is seeking input on a 

Discussion Paper in connection with a proposal to change and mandate specific alcohol and drug 
policies, programs and testing requirements at nuclear facilities in Canada.  The Discussion Paper 
proposes that power plant licensees take steps to prevent workers from attending at work 
impaired by drugs or alcohol, as well as bringing into or consuming at the workplace illicit or 
illegal drugs or drug paraphernalia or alcohol.  Also the licensees would have four “program 
elements” in place 

 Awareness and education programs for workers 

 Access to assistance for workers 

 Training for supervisors 

 Investigative tools 
 
As well, the CNSC is proposing that every individual with unescorted access to the protected 
areas of a nuclear power plant must be subjected to a comprehensive set of alcohol and drug 
tests, including mandatory random testing.  This random testing, as set out at page 14, would 
involve annual random testing of fifty (50) percent of the workforce, even if already tested.  
Testing would be for both alcohol and drugs. 

 
3. These Submissions set out CUPE’s concerns and offers the requested feedback in respect to the 

CNSC’s proposal to adopt explicit regulatory requirements which, among other things, would 
require biomedical testing for most employees in nuclear power facilities to prove their fitness 
for duty (FFD), even if there is otherwise no other question about their capacity to attend work 
and perform their duties without impairment. 
 

B. Overview of the CUPE’s Submission 

4. CUPE is a leader in the promotion of Health and Safety in all Canadian workplaces.  While CUPE 
does not dispute the need that all employees be fit for duty, the absence of impairment from 
illicit drugs and alcohol is but one factor in this determination.  Other factors such as shift work, 
overwork, distraction resulting from grief or other personal factors, general fatigue or even the 
use of medically prescribed or over the counter medications all contribute to the performance of, 
and anecdotally appear to be far more common in this sector than illicit/illegal drug use of on 
duty, or pre-duty alcohol use causing impairment.   



4 

5. In summary, CUPE’s response to the proposal are as follows: 
 

a. The evidence proffered in the Discussion Paper does not establish a need to change how the 
fitness for duty of employees at nuclear power plants is currently assessed, and any necessity 
for a biomedical screen.  CUPE believes the existing system of monitoring of workers through 
a “peer-to-peer” system and the high ratio of supervisorsory staff, as well as shift change 
procedures has proven to be an effective deterrent in preventing workers from being at work 
while under the influence of drugs and alcohol, as well as other causes of impairment. 

 

b. The proposed changes would violate existing Canadian black letter law and jurisprudence, 
including human rights and privacy legislation, and the Charter of Rights and Freedoms. 

 

c. The proposed scope of biomedical testing being “...every individual who is granted 
unescorted access to the protected areas of a nuclear power plant be subject to a 
comprehensive set of alcohol and drug tests” is excessive and inappropriate.  In addition  
to the breach of employees fundamental legal rights, not all employees with unescorted 
access perform duties which are “safety sensitive”.  Also, biomedical testing does not 
establish current impairment for drug use.  Therefore, it does not answer the inquiry, even if 
there is a legitimate one.  Biomedical testing does not detect impairment from other causes 
(e.g. fatigue and emotional factors).  Finally, testing, especially on the scale under 
consideration, would create a significant financial burden for the Employer.  The only 
guaranteed benefit would be to the testing facilities.  Finally, testing, if any, must be limited 
to those employees in genuinely safety-sensitive positions, and only in limited circumstances 
which will be discussed further below. 

 

C. CUPE’s Submissions on the Fitness for Duty Discussion Paper 
 
Response to Section 1.0: Introduction 
 

6. The Discussion Paper states, “In modern, complex industries, research has shown that human 
error is a causal factor in approximately 80 percent of events [1, 2, 3, 4].”1  In fact the reporting 
and use of the results is highly misleading.  The author’s own references states: 

 
“When the 80 percent human error is broken down further, it reveals that the majority of 
errors associated with events stem from latent organizational weaknesses (perpetrated by 
humans in the past that lie dormant in the system), whereas about 30 percent [of the 80%,  
or 24% in total] are caused by the individual worker touching the equipment and systems in 
the facility.”2 

 
7. As such, the assertion that 80% of all incidents can be traced back to the direct operation of a 

single worker performing a single task is a misrepresentation of the statistics.  Additionally, the 
Discussion Paper provides no actual statistics setting out the actual number of employees that 
have been found to be under the influence of drugs or alcohol after an error related event has 
occurred.  The call for random drug testing appears to be a solution looking for a problem to 
solve which does not exist, and would further be an invasion of employees’ privacy, human  
and Charter rights, and that does not demonstrably make the workplace safer. 

                                                           
1
   Discussion Paper DIS-12-03, Page 3, Section 1.0 Introduction 

2
   Human Performance, Improvements, handbook, Volume 1: Concepts and Principles, US Department of Energy 2009, page 1-10 
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8. The Discussion Paper introduction also asserts that: “An important aspect of being fit for duty  
is being free from the influence of alcohol, illicit drugs, or performance-altering medication 
(whether prescription or over-the-counter medication), while at work.”  This is but one aspect of 
a fitness for duty program.  We must also consider all other aspects, and be aware that there is 
also a legal duty to accommodate workers that for whatever reason, permanent or not, become 
unfit for work or is perceived to be unfit for work, when a disability is in play. 

 

Response to Section 2.0: Purpose 
 

9. The Discussion Paper also states, “Clearly, substance use can and does significantly impair 
human performance.  There is evidence of this in our daily lives; for example, on our roads.”  
CUPE responds to this assertion with the following comments. 

 

i. Impairment from drug or alcohol use, along with a host of distracting activities (texting, 
talking, changing the radio station or MP-3 setting, eating etc.) and factors like fatigue and 
poor weather and road conditions can result in unsafe operation of a vehicle.  However, to 
suggest that the behavior of unescorted employees who are working in positions, including 
those that are not safety sensitive, at a nuclear power plant can be equated with driving 
cannot stand scrutiny.  To further suggest that a random workplace biomedical testing  
regime can be compared to the limited instances in which roadside testing for current alcohol 
impairment is permissible, and biomedical tests performed under even more controlled 
instances (e.g. under warrant) can have the same effect on human behavior is like saying, 
“since people like to cut up oranges before they eat them, they will also cut up apples when 
they eat them”. 

 

ii. In the Discussion Paper, the word “substance” is not used consistently.  Throughout the paper, 
the authors alternate between discussing ‘illicit drug and alcohol use’, and ‘substances’.  In the 
introduction, the terms “illicit drugs, or performance-altering medication” are used, however 
this level of clarity is not always followed within the Discussion Paper. 

 

iii. CUPE would submit that some substances have a therapeutic effect and cause no impairment, 
or may even enhance performance.  Other substances have a therapeutic effect and do cause 
some level of impairment in the performance of some duties.  Biomedical testing results 
would identify the presence of any “substance”, that has been added to the testing list, even  
if taken for therapeutic reasons and causing no impairment.   

 

As discussed elsewhere in this response, CUPE opposes the unilateral development  
of this testing list.  CUPE is concerned that the Discussion Paper uses a “wide net” approach 
which would attempt to catch all ‘substance’ use, however, the paper completely ignores the 
well established concept of the Duty to Accommodate. 

 

Response to Section 3.0: What fitness for duty assessment means 

Components of fitness for duty – What to assess? 
 
10. The Discussion Paper asserts that: “In biochemical substance testing, a determination of 

impairment due to the presence of alcohol and/or drugs is established using various tests  
and analytical methods.3”  

                                                           
3
   Discussion Paper DIS-12-03, Page 5, Section 3.0 What fitness for duty assessment means, subsection:  

Components of fitness for duty – What to assess? 
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CUPE submits that this is a very vague statement.  It is not clear to what test and analytical 
methods the authors are referring and which appear to underlie the offered opinion(s).  Critically, 
and CUPE submits, fatally, testing for drugs does not show levels of current impairment.  This will 
be discussed further below.  Also, the statement conflates testing for current impairment from 
use of drugs and alcohol.  While there are tests which show current impairment for alcohol 
impairment, the Discussion Paper does not set out how biomedical testing for drug use would 
establish current impairment.   

 

Circumstances of fitness for duty – When to assess? 
 
11. The Discussion Paper states that FFD assessments maybe completed in a variety of circumstances.  

However, as Figure 1 points out, there are many components to determining FFD.  CUPE agrees, 
that a supervisor, observing and speaking with an employee in the potential circumstances listed, 
may be appropriate, (assuming that the interaction with the supervisor does not itself become a 
distraction increasing the risk of error).   

 
12. In specific response to the proposed testing protocol CUPE replies as follows: 

 

 CUPE does not agree that biomedical testing is appropriate during pre-placement exams.   

 CUPE does not agree biomedical testing is appropriate on a periodic basis.   

 CUPE does support biomedical testing for employees in genuinely safety sensitive positions 
when a “for-cause” evaluation is appropriate.  By way of example only, if a supervisor, through 
observed behaviour, had reasonable grounds to believe a worker was unfit, or “post incident” 
when something specific suggests impairment may be a causal factor.   

 CUPE supports a testing protocol which screens for use as part of an aftercare program, when 
recommended by a qualified medical practitioner.  Here it may be one element of a return to 
work program for someone dealing with substance abuse issues.  However, testing should not 
be an automatic requirement of any return to work, and must be consistent with the Duty to 
Accommodate.   

 CUPE does not agree to testing on a random and unannounced basis on the basis proposed  
in the Discussion Paper (i.e. fifty (50) percent of the “unescorted” workforce annually) or any 
other basis.   

 

Safety-sensitive work – Who to assess? 
 
13. The Discussion Paper states: “In Canada, some industries apply the same FFD requirements  

to everyone, whereas others apply more stringent standards to those working in positions 
designated as safety-sensitive.  Some industries designate an entire site as safety-sensitive.   
This is the case for many oil and gas sites located in the Northern Alberta oil sands.”  

 
14. CUPE notes that the testing practices in Alberta have resulted in a mix of legal decisions, and  

there are cases which support pre-employment and more random testing than CUPE agrees with.  
However, there are Alberta cases which go the other way, and limit the use of testing to protect 
employees’ privacy and human rights.  The Discussion Paper does not acknowledge the range of 
views.  Critically, decisions outside Alberta have reached different conclusions and the absence of 
any meaningful discussion of this jurisprudence creates a selective representation of the law.  This 
will be discussed further below.   
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15. CUPE also does not agree that a wholesale designation of any position in a sector as “safety 
sensitive” is appropriate.  Serving soup or cleaning the physical plant are not properly deemed 
safety sensitive.  The designation of safety sensitive positions must be done on a case-by-case 
basis, based on legitimate factors and in consultation with the bargaining agent.   

 
16. Finally, CUPE notes that in Alberta, there are a number of American employers operating in the tar 

sands who have imported their “off-shore” attitudes and testing practices.  This culture is not the 
Canadian culture, and the decisions that American tar sands employers would view as favourable 
regarding testing do not follow the “Canadian model” which is supported by prominent courts 
such as the Ontario Court of Appeal.   
 

Response to Section 4.0: Why fitness for duty is important. 

 

17. The Discussion Paper states, “The importance of FFD in relation to human errors and failures  
has been recognized internationally and within Canada’s safety-sensitive industries.”  CUPE 
reiterates that employees may have diminished fitness for duty because of medical, psychological, 
behavioural, or external factors.  Family problems, grief, fatigue, stress, shift work and excessive 
hours of work (among other things) may all affect an employee’s ability to perform their work in  
a safe and effective manner.  Use of a substance that impairs an employee’s ability to safely carry 
out her work is only one aspect of fitness for duty.   

18. Any change to the existing policy and procedures must recognize that workers will inevitably 
experience the full range of human strengths and frailties.  Maximizing the strengths and 
minimizing these weaknesses is best done through increased interaction with supervisors and  
co-workers.  A random biochemical testing regime would only weaken these relationships. 

Response to Section 4.1: International leadership in the nuclear industry 

19. The Discussion Paper reports that the International Atomic Energy Agency states: “Licensees are 
to establish and implement a policy applicable to employees, contractors and visitors, which 
addresses “the illicit use of drugs or tobacco and alcohol abuse, in consonance with national 
regulations.”4  The IAEA stops short of saying that the regulations should mandate the measures 
that this Discussion Paper is suggesting should be the subject of regulation.  It appears the IAEA is 
not requiring a one size fits all approach, and cannot be said to be requiring a regulator to ignore 
black letter and jurisprudence in the constituent jurisdictions. 

 
i. The International Atomic Energy Agency (IAEA), in their document Recruitment, Qualification 

and Training of Personnel for Nuclear Power Plants, Section 2.11.states: “A programme to 
identify personnel with a tendency towards drug or alcohol abuse should be established.  
Personnel prone to drug or alcohol abuse should not be employed for safety related tasks.”5 
As will be discussed further below, in Canada there is an overriding Duty to Accommodate 
which must be exhausted up to the point of undue hardship which could be triggered in the 
case of an employee who has a “tendency” to abuse drugs or alcohol.  A statement by the 
IAEA does not “trump” Canada’s black letter human rights law, or established Supreme Court 
of Canada jurisprudence.   

 

                                                           
4
   International Atomic Energy Agency.  2001.  The Operating Organization for Nuclear Power Plants, NS-G-2.4. 

5
   International Atomic Energy Agency.  2002.  Recruitment, Qualification and Training of Personnel for Nuclear Power Plants, NS-G-2.8. 
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ii. Finally, the authors of this discussion paper point out that regulator in the United States 
require alcohol and drug testing at nuclear power sites.  The regime in the United States is 
driven by the culture and politics of that nation.  Canada is a sovereign nation with its own 
values, political system, culture and legal framework.  This includes a different Constitution 
and its own jurisprudence which is quite distinct from that of the United States.  Arguing that 
because the United States does something Canada must as well is a facile argument.  On this 
basis, Canada would abandon its publically funded universal health care system, because the 
United States doesn’t have one.  Not all countries follow the American model for drug and 
alcohol testing in employment, and Canada should maintain its current and effective system  
of assessing all factors which can create impairment.   

 

Response to Section 4.2: Experience with other Canadian Industries 
 

20. In response to Section 4.2 of the Discussion Paper, CUPE submits the information provided is 
selective and therefore misleading.  It is true that in the case of an accident, the Transportation 
Safety Board may examine the pilot or captain, based on the language in section 9(b) of the 
Canadian Transportation Accident Investigation and Safety Board Act, which states (in part): 

 
(9) An investigator who is investigating a transportation occurrence may: 
... 
(b) where the investigator believes on reasonable grounds that the medical 
examination of a person who is directly or indirectly involved in the operation of an 
aircraft, ship, rolling stock or pipeline is, or may be, relevant to the investigation, by 
notice in writing signed by the investigator, require the person to submit to a medical 
examination; 

 
21. The investigator however, still cannot compel a biological sample.  The Canadian Transportation 

Accident Investigation and Safety Board Act (section 13) states further that: 
  

(13) The requirement under subsection (9) that a person submit to a medical 
examination shall not be construed as a requirement that the person submit to any 
procedure involving surgery, perforation of the skin or any external tissue or the entry 
into the body of any drug or foreign substance.(emphasis added). 

 
22. Also in this section, the Discussion Paper authors continue to selectively highlight some facts  

from a study, while leaving out other relevant facts.  A closer examination of the reference paper 
Prevalence and Factors Related to Canadian Workplace Health Programs6, which is referenced 
directly in the Discussion Paper, Macdonald et al. state: “The uneven distribution of drug-testing 
programs across the regions of the country [Canada] suggests wide divergence of opinion among 
employers about the utility of these programs.  The ideological nature of drug testing also is 
illustrated by the finding that foreign-owned companies were significantly more likely to have 
these programs than Canadian-owned companies.”  The referenced paper continues, “These 
motives exist, despite credible scientific evidence that urine tests improve workplace safety.”   
The paper by Macdonald et al. also references an additionally published paper that states: 
“Epidemiological studies in the workplace have not provided conclusive evidence that a strong 
causal link exists between either alcohol or other drug use and work-place injuries/accidents.  

                                                           
6
   Macdonald, S., Csiernik, R., Durand, P, Rylett, M.  and Wild, T.  2006.  Prevalence and Factors Related to Canadian Workplace Health 

Programs.  Canadian Journal of Public Health, 97 (2): 121-125. 
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Evaluation studies have not shown that either drug or alcohol testing significantly reduces work 
injuries/accidents.”7 (emphasis added).  These important qualifying concepts are not captured in 
the Discussion Paper. 

  

Response to Section 5.0: Fitness for duty requirements in Canada’s nuclear industry 
 

23. The Discussion Paper states: “In addition, Canadian nuclear power plant licensees are required to 
have a management system that complies with Canadian Standards Association (CSA) N286-05, 
which states that ‘…to support safe operation, management is expected to define and 
implement practices that contribute to excellence in worker performance.’ 8  These are laudable 
goals, but are already met under the current regime which supports interaction and exchanges 
between employees and supervisors.  The current regime allows for employees to develop a 
professional relationship with their supervisors and managers, which allows for the reporting of 
mistakes, errors and near misses, as well as reasonable relation during the investigation of any 
incident.  There is a high supervisor to worker ratio to facilitate the familiarity and communication 
required.  Also, all factors which can cause impairment are monitored with the current system.  
Stated another way, the current regime best allows the CNSC to meet the objectives that are 
stated in the CSA standard, and already works better than the proposed “investigative tools” 
advanced in the Discussion Paper. 
 

24. The policy also states: “all nuclear facilities in Canada are required to have a supervisory 
awareness program ‘to ensure that its supervisors are trained to recognize behavioral changes 
in all personnel … that could pose a risk to security at a facility’.”  Currently, there is constant 
interaction between employees and supervisors.  This allows the employees and supervisors to 
develop a rapport, and the familiarity provides an opportunity for the supervisors to learn the 
normal temperament of all their employees allowing them to detect if/when employees were 
acting differently.  This interaction is a far more effective means to determine whether an 
employee is generally fit for duty then random biochemical testing, which has limited 
effectiveness in determining current impairment.  CUPE submits that a random testing regime 
threatens an individual worker’s privacy and human rights, as well as their Charter protected 
integrity of person.  Random testing introduces an adversarial element into the relationship 
between supervisor and worker.  This would damage and actually have a negative effect on the 
workplace relationships, fostering an environment where employees have a heightened need to 
actively protect their privacy which makes the supervisor’s job of determining fitness for duty 
harder. 

 

Response to Section 6.1: Policy framework 
 

25. The Discussion Paper states that Licensees should implement a policy that strictly prohibits the 
use or possession of alcohol or drugs by employees while on duty and prevents employees from 
bringing, keeping, or consuming alcohol, illicit drugs, illegal drugs or drug paraphernalia within the 
premises, or on the grounds of a nuclear facility, or working while under the influence of alcohol 
or any drug that impairs or has the potential to impair a worker’s ability to perform duties safely.  
This recommendation implies that an existing policy framework does not already exist.   

                                                           
7
    Macdonald S.  (1997) Work-place alcohol and other drug testing: a review of the scientific evidence.  Drug Alcohol Rev.  

Sep;16(3):251-9. 
8
    Discussion Paper DIS-12-03, Page 8, Section 5.0 Fitness for duty requirements in Canada’s nuclear industry 
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CUPE submits that the above stated goals are in fact the current policy of the employers covered 
by the CNSC.  Employee Assistance Programs are already established to help resolve the root 
cause of many fitness for duty issues. 
 

26. CUPE agrees that employees should report to work fit for duty, and if not fit, where circumstances 
are such that the employee would benefit from support, the Employer will provide support to help 
the employee return to work, fit, as soon as possible.  The regime must not be adversarial or 
punitive.  This is the current practice of nuclear power plant employers. 

 

Response Section 6.2: Support programs 
 

27. The Discussion Paper states “Licensees would be required to ensure that the EAP could be 
accessed voluntarily by workers, or be required through supervisor referral.”9  CUPE strongly 
supports EAP (Employee Assistance Programs).  However to be effective, Employers (and  
unions where there is a bargaining agent) need to ensure that EAP programs are confidential  
and voluntary.  Outcomes for workers that are forced to meet with EAP program workers are 
generally not as positive as when employees attend voluntarily.  In addition, if the program is  
not confidential, employees are not likely to share the information needed for them to effectively 
address their issues.  Therefore, the notion of “supervisor referral” must be limited only to 
providing information about EAP programs where their training suggests it may be useful,  
while stressing that programs are confidential and free or at low cost as the case may be.   
Where applicable, supervisors can provide general information about what options are available 
to facilitate EAP attendance if time off from work is required, while maintaining confidentiality.   
A supervisor “referral” cannot be a mandatory requirement to attend EAP.   

 
28. The Discussion Paper also states in this section, “In addition to the measures outlined above, 

alcohol and drug testing is another investigative tool that is able to provide confirmation of 
alcohol impairment or likely drug impairment.”9  This general statement is more authorative 
than warranted.  As discussed in more detail later in this document, biochemical testing cannot 
accurately determine the level of current impairment from a drug, illicit or otherwise.  Alcohol 
testing can only establish impairment if testing is done within a limited time frame.  Other indicia 
of alcohol impairment will be apparent to an observer without random and invasive testing.   
 

Response Section 6.3: Biochemical substance testing 
 

29. The Discussion Paper states: “Although safety is universally recognized as the primary 
motivation for implementing these substance-testing policies, the following are some potential 
reasons why industry practices have evolved in the absence of legislative requirements: due 
diligence and employer obligations under the Criminal Code [27]; arbitration and court rulings 
on industry policies; major transportation accidents; union’s (Operation Redblock) [28] and 
industry worker association’s involvement (Airline Pilots Association) [29];”  
 

30. This statement implies that there is sweeping change across Canada towards implementation  
of the proposed testing regime, and that these changes are taking place for specific reasons.  
CUPE rejects both the premise and the reasoning.   

                                                           
9
   Discussion Paper DIS-12-03, Page 11, Section 6.2 Support programs, sub section Access to assistance  



11 

i. This submission has already provided information that debunks the myth that random 
testing procedures improve workplace safety.   

ii. When reference to “due diligence” requirements are made in regards to the Canadian 
Criminal Code, it is usually section 217.1.  This portion of the code states "217.1  
Everyone who undertakes, or has the authority, to direct how another person does work 
or performs a task is under a legal duty to take reasonable steps to prevent bodily harm 
to that person, or any other person, arising from that work or task."(Emphasis added) In 
this case, CUPE disputes that random drug testing in the workplace would be mandated 
by the language in the Criminal Code.  CUPE contents that rather than a reasonable step, 
it would in fact violate the Canadian Charter of Rights and Freedoms (as will be discussed 
in more detail in Section E). 

iii. CUPE’s position on the relevance of labour arbitrations and court hearings will be 
addressed in Section E of this response paper.   

iv. The “Union” and “industry workers association” that are referenced in the above 
statement are based in the United States , which as has already been pointed out,  
has a very different cultural bias that is not shared in Canadian workplaces. 

31. The Discussion Paper also states “The Canadian Human Rights Commission’s most recent Policy  
on Alcohol and Drug Testing is in general agreement with the testing practices outlined above.”   
CUPE submits that this is not an accurate representation of the policy.  The Canadian Human Rights 
Commission’s Policy on Alcohol and Drug testing states: 
 

In accordance with current case law on the issue of drug and alcohol testing, and 
consistent with the Act’s prohibition of discrimination on the ground of real or perceived 
disability, drug and alcohol testing are prima facie discriminatory. 
 

Given that a drug test cannot measure impairment at the time of the test, requiring  
an employee or applicant for employment to undergo a drug test as a condition of 
employment may be considered a discriminatory practice on the ground of disability  
or perceived disability. 

 
Requiring an employee in, or an applicant for, a safety-sensitive position to undergo 

alcohol testing as a condition of employment may be acceptable, given that alcohol 
testing can measure impairment at the time of the test, but only if the employer 
accommodates the needs of those who test positive and who are determined to be 
dependent on alcohol.10 (emphases added) 

 
32. Finally, under this section, the authors contend that, “The nuclear industry cannot afford to be 

reactive, given the potential impact of a nuclear accident.”   

33. In fact, the Discussion Paper's proposed approach is entirely reactive, whereas the current policies 
and practices in Canadian nuclear power plants are already proactive and result in ongoing 
monitoring to ensure employees are fit for duty.  
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34. Taken on its face, the implication of this suggestion is that without the proposed testing regime in 
the context of this Discussion Paper, there exists an intolerable risk of harm.  In fact, the proposed 
testing regime increases risk, for the reasons set out above.  

35. Given the scope of proposed testing regime, the implication in this section of the Discussion paper 
is that Canadian nuclear power plants now operate with such a surfeit of safeguards, that one 
worker, not even in a safety sensitive position, could report to the workplace and, while under the 
undetected influence of a substance, would be capable as a sole actor of an error or omission that 
it would result in a nuclear accident.   

36. CUPE has several points in response to this statement: 

a. CUPE’s position is that every work place should be safe, and workers and the public should 
always be protected from injury, death or other harm.  Within this Discussion Paper, it is 
described how Nuclear power plant industry uses the concept of “defense in depth” to  
ensure that “When properly applied, the concept of defence in depth ensures that no single 
equipment or human failure would lead to harm to the public or the environment, and that 
combinations of failures that would result in harm are only remotely probable.”11 (emphasis 
added).  If this is true, then randomly testing workers for substances would not increase the 
overall safety of workers or the public.  If however, the depth of protection in the design is as 
fragile as the above statement makes it seem, then the CNSC should be far more concerned  
to take steps to strengthen the "fail safes" against common human errors that have yet to be 
engineered into the process, rather than for randomly testing workers for substances that 
may affect their fitness for duty. 

b. CUPE contends that the hyperbolic statement around nuclear accidents is a form of fear 
mongering (notwithstanding the message earlier in the Discussion Paper on how safe the 
sector is), designed to make government policy makers, and the general public overlook  
the infringement of workers' fundamental rights that have been set out in the Charter. 

 

D. Response to Specific Policy Framework Questions 
Question 1 posed by the discussion paper DIS-12-03: 

 
Although the policy and supportive program requirements outlined in this proposal address 
several key areas to ensure that workers remain free from alcohol and drugs while at work,  
the CNSC is seeking feedback on whether or not these measures are sufficient, or should be 
expanded to include biochemical substance testing requirements. 

 
37. CUPE strongly rejects any policy that includes random drug testing.  First, random drug  

testing cannot be considered an effective replacement for proper supervision and monitoring  
of employees by supervisors in the workplace.  The needless cost of all the testing is wasteful.   
In addition, random drug testing can potentially generate false positives with negative 
consequences for individual workers and the overall environment and morale in the workplace.  
For example, for the most commonly cited drug, marijuana, positive tests could be obtained many 
days after the effects of the drug have left a worker, posing no increased risk to the worker, others 
at the workplace or the public.  In a review article by Franjo Grotenhermen (2003) entitled 
Pharmacokinetics and Pharmacodynamics of Cannabinoids, published in Clinical Pharmacokinet,  
it was reported that,  
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“A single dose of THC may result in detectable metabolites in urine for up to  
12 days,[45] usually for 3–5 days.[94] The average time to the first negative result in 
urine screening for THC metabolites (enzyme immunoassay with a cut-off calibration  
of 20 μg/L) was 8.5 days (range 3–18 days) for infrequent users and 19.1 days (range 3–
46 days) for regular users.[95].  Since urine excretion of metabolites does not decrease 
monotonously, urine screenings may fluctuate between positive and negative results 
for several days.” 

38. Regarding the length of time the effects of the drug lasted, Grotenhermen wrote: 
 

“3.6.1 Correlation of Time and Effects Peak ‘highs’ after intravenous and inhalational 
administration were noted after 20–30 minutes, and decreased to low levels after three 
hours and to baseline after four hours (figure 10).[36-38] Maximum increase of heart 
rate was noted earlier, within a few (1–5) minutes decreasing to baseline after three 
hours.[38] Conjunctival reddening was also noted within a few minutes and subsided in 
some participants by three hours after smoking.[42] Duration of maximal effects is dose 
dependent, and was found to be 45 minutes after THC 9mg[105] and more than 60 
minutes with higher doses [106].” 

 
Question 2 posed by the discussion paper DIS-12-03: 
 

Although the scope of this initiative is currently limited to nuclear power plants, the CNSC is 
seeking feedback on whether or not the proposed substance policy, program, and testing 
requirements should be expanded to other licensed nuclear facilities in Canada, including 
research reactors, mines, mills and processing facilities. 

 
39. Generally speaking, CUPE’s position is that any testing regime must operate within the parameters 

of human rights and privacy law and the Charter, and related jurisprudence.  CUPE notes that  
any testing must be limited to safety sensitive positions and only be “with cause”, in the event  
of indicia of impairment, following a workplace incident where there is some evidence that 
impairment could a factor or, as part of a prescribed aftercare program for an employee under the 
disability of addiction as part of the Duty to Accommodate and following a joint inquiry mandated 
by the Supreme Court of Canada involving the Employee, Union and Employer.   
(See Central Okanagan School District No. 23 v Renaud, [1992] 2 SCR) 

 
40. In specific response to the repeated request for feedback beyond nuclear power plants,  

CUPE does not think it is constructive to comment on undefined hypotheticals.  In relation to this 
Discussion Paper, and any future ones, CUPE submits that a case-by-case analysis using actual  
and accurate data is the appropriate course of inquiry. 

 
Question 3 posed by the discussion paper DIS-12-03: 
 

Although the policy and supportive program requirements outlined in this proposal address 
several key areas to ensure that workers remain free from alcohol and drugs while at work,  
the CNSC is seeking feedback on whether or not these measures are sufficient, or should be 
expanded to include biochemical substance testing requirements. 
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41. Employers of nuclear power workers already expressly prohibit the use and possession  
of impairing substances at the workplace.  Existing policies within nuclear facilities require 
employees to inform supervisors of any physical or other limitations that may reduce an 
employee’s ability to work safely.  CUPE submits that current policies and practices effectively 
prevent employees from working while they are not fit for duty (not just due to drugs and alcohol, 
but for any reason that may impact fitness for duty).   
 

42. As stated elsewhere, there are currently multiple exchanges between employees and supervisors.  
The ratio of supervisors to workers is generally much higher in the nuclear power plants than most 
other industries.  This allows the employees and supervisors to develop a rapport, and provides an 
opportunity for the supervisors to learn the normal temperament of all their employees and they 
would be able to judge if/when employees were acting differently than normal.  This interaction is 
far more accurate in determining whether an employee is fit for duty then random biochemical 
testing.   
 

43. A random testing regime would more likely damage the relationship between supervisor and 
worker.  This would actually have a reverse effect, and make the supervisor job determining 
fitness for duty harder. 

 
Question 4 posed by the discussion paper DIS-12-03: 

 
Although substance testing is being proposed for all individuals with unescorted access to the 
protected areas of nuclear power plants, the CNSC is seeking feedback on the target population 
for testing.  Some potential options include:  
 
 all individuals with unescorted access to the protected areas  

 only those individuals designated in safety-sensitive positions, or  

 all individuals that may impact the safety of a nuclear facility by virtue of their work,  
even if they do not have access to the nuclear site (e.g., vendors, design organizations etc.)  

 
44. The Policy document in question already outlines where drug and alcohol testing is currently 

allowed by Canadian jurisprudence.  (See page 12) 

 pre-placement testing of applicants or incumbents transferring to safety-sensitive positions  

 for cause:  

o reasonable grounds testing of safety-sensitive positions;  

o post-incident testing of safety-sensitive positions;  

 follow-up testing as a condition of returning to a safety-sensitive position, following 
treatment for a substance use disorder; 

 random testing (for alcohol only) of employees in safety-sensitive positions, in workplaces 
with inherent risks. 

 
45. In short, Ontario courts have rules that an employer can’t perform random drug and alcohol 

testing on workers who are not in safety-sensitive positions (e.g. Entrop v. Imperial Oil, Imperial 
Oil Ltd and C.E.P. Local 900).  To expand drug testing to “all individuals with unescorted access  
to the protected areas” goes beyond acceptable testing limits.   
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As discussed elsewhere, “for cause” testing may be permissible when there is reasonable cause  
to believe impairment may have been a factor.   

 
46. If the CNSC were to implement a policy of randomly testing all employees, or automatic 

biochemical testing (beyond a breathalyser) of employees “post incident”, even when there  
is no cause to believe drug use was the cause, the potential result will be to increase the distrust 
between workers and supervisors and motivate workers to conceal “near misses” and not report 
actual incidents or accidents as they occur, even when not impaired for any reason.  This would 
lead to a situation where structural or systemic problems or unsafe work procedures are not 
detected and resolved early, potentially leading to a much greater disaster. 

 
47. CUPE strongly encourages CNSC to abandon random drug testing for any reason for anyone  

with unescorted access to the workplace, whether they are in safety sensitive positions, or not.   
 
Question 5 posed by the discussion paper DIS-12-03: 
 

Although random alcohol and drug testing requirements are being considered in this proposal, 
the CNSC is seeking feedback on where the balance should be set between the individual 
privacy rights of workers and the safety of a nuclear facility and its surrounding communities. 

 
48. CUPE strongly supports measures that create and maintain a safer workplace.  A safe workplace 

prevents injuries to workers specifically, and leads to a safer community generally.  The proposed 
testing regime should be evaluated with consideration and balancing of workers’ privacy rights 
and public safety.   

 
49. Critically, it is not established that random drug testing, will make the workplace safer.  As 

previously documented, random drug testing does not establish current impairment.  It would 
only indicate that the worker had previously ingested a chemical compound.  It says nothing  
about the worker’s fitness for duty.  It is a rebuttable presumption that the mere act of testing, 
and certainly any action against workers with positive tests, whose work has not been affected 
will only breed mistrust and the desire to withdraw from management and prevent people from 
proactively reporting information including near misses, and actual safety related incidents. 

 
50. CUPE strongly supports the continuation of the education programs, access to assistance, 

supervisory awareness programs, and investigative tools that are currently in place for employees 
at nuclear power plants.   

 
51. CUPE believes that these existing measures, developed by those directly involved in the operation 

of the workplace, are the best practice for maintaining a safe working environment.  They are the 
existing cornerstones of a successful drug and alcohol policy, and the current safety record of the 
nuclear power industry in Canada proves this.   

 
52. CUPE recommends that these types of measures be included within the regulatory framework  

for drug and alcohol prevention policies in nuclear facilities because they are effective, tailored, 
non-intrusive measures that meet the objectives of an impairment-free workplace.   
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E. Response to Discussion Paper and the Canadian Legal Framework: 

53. The Discussion Paper claims that the proposed regime is supported by Canadian jurisprudence  
and has received approval in the courts.  

 
54. Generally, CUPE rejects this suggestion.  CUPE submits that the Discussion Paper contains a 

selective reading of Canadian jurisprudence.  It relies primarily on certain outlier cases which are 
at odds with the jurisprudence in majority of Canadian jurisdictions, including prominent courts 
such as the Ontario Court of Appeal.  It ignores, or only superficially acknowledges, the existence 
of black letter law which protects Canadians, including those who work at nuclear power plants, 
from unjustified violation of their privacy rights, human rights and Charter rights of equality and 
security of person.  

 
55. In some parts of Canada, we have seen some Canadian decisions influenced by United States 

developments in biomedical testing and the operation of the American Drug-Free Workplace Act 
which was passed in 1988.  However, CUPE submits that this “creep” is not to the degree 
suggested in the Discussion Paper.  Significantly, Canada does not have a statute that specifically 
addresses the issue of mandatory testing of employees.  This reflects Canadian political, cultural 
and social values.   

 
56. Biomedical testing has been challenged at Canadian human rights tribunals and labour 

arbitrations.  Some of these cases have been reviewed by the courts.  This jurisprudence has 
resulted in the emergence of the “Canadian model” for testing, based the balancing of competing 
employer and employee interests. 
 

57. The "Canadian model" for alcohol or drug testing for workplaces is limited to workplaces with 
safety sensitive positions.  It was developed by adjudicators with specialized expertise in labour 
arbitration and/or human rights law.  The following elements now constitute the “Canadian 
Model”:  
 
 Employees cannot be subjected to random, unannounced alcohol or drug testing, unless  

the testing is part of an agreed to rehabilitative program for addiction (i.e. part of the Duty  
to Accommodate up to the point of undue hardship).  In a unionized environment, the Union 
must consent.  The expectation that the recommendation for random testing as part of an 
aftercare program will be made by someone with expertise in addiction and recovery, and 
assessed on a case-by-case basis (i.e. imposition of this measure is not automatic.) 

 Employees may be subject to “for cause” alcohol or drug testing of an employee where the 
facts give the employer reasonable cause to do so (i.e. there is actual evidence of 
impairment.) 

 Employees may be subject to “for cause” alcohol or drug testing of an employee following a 
significant incident, accident or near miss in certain circumstances where it is be important  
to identify the root cause of what occurred and there is some reasonable basis to believe that 
impairment by drugs or alcohol may have been a factor in causation. 

58. The majority of Canadian labour arbitrators and reviewing courts have overwhelmingly rejected 
random drug and alcohol testing as an “unjustified affront to the dignity and privacy of employees 
which falls beyond the balancing of any legitimate employer interest, including deterrence and the 
enforcement of safe practices.” 
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59. In Imperial Oil Ltd. and C.E.P. Local 900 (2006), 157 L.A.C.  (4th) 225 (Picher)(see paragraph 5) 
Arbitrator Picher explained the basis for rejecting random drug testing.  This respected and 
prominent arbitrator noted that “...any drug testing is a highly extraordinary measure, which  
even in a safety sensitive environment, can only be resorted to where justification is established.” 
Arbitrator Picher continued: 
 

Moreover, while the case is not before us, we have grave doubts as to whether the 
Company could randomly administer drug tests, even if it could be shown that the test 
would reveal impairment on the spot.  The question would remain as to the basis upon 
which an employer, absent reasonable cause, could assert such an extraordinary right, a 
right which is available to police authorities for the purposes of criminal and highway traffic 
law only after they satisfy the threshold test of reasonable cause.  In a society based on 
respect for the integrity and dignity of the individual, an employer must bear a heavy 
onus of justifying resort to such a measure.  We are not persuaded that standing alone the 
Company's goals of deterrence and behaviour modification, however well intended, are 
sufficient to discharge that onus.  (emphasis added) 
 

CUPE notes that this decision was ultimately upheld in the Ontario Court of Appeal. 
 

60. CUPE submits that in the Canadian legal context there is a balance that must be struck between  
an Employer’s legitimate interests and the fundamental legal rights of the employee.  Applied  
to a nuclear power plant, the “Canadian model” already strikes the appropriate balance between 
the need of a nuclear facility to operate in a safe and productive manner, and the workers’ 
fundamental human rights and the right to privacy, dignity, and the security of the person.   
 

61. CUPE further submits that since the industry stakeholders are already operating under the 
“Canadian Model”, there is no mischief which needs addressing through introduction and overlay 
of a mandatory regulatory regime.   
 

62. The Commission seeks to change the status quo, but has not established a legally valid basis  
for doing so.  It bears a heavy onus to justify imposing the proposed testing regime, and even if a 
basis was established the proposed regime flies in the face of established jurisprudence and black 
letter law.  
 

63. Specifically, CUPE submits that the adoption of the proposed testing regime would violate privacy 
rights, human rights and sections 7, 8 and 15 of the Charter.   

 
64. The Discussion Paper relies on several human rights commission decisions which have permitted 

random drug or alcohol tests in certain safety sensitive industries, primarily the commercial truck 
and bus sector, as bona fide occupational requirements (“BFOR”), to overcome the lack of rational 
connection or proportionality.  However, several factors are relevant to determine if a policy 
creates a BFOR (and thus is rationally connected and proportionate to the objective).   
 

These are: 

i. Are employees are under direct supervision? 

ii. Are there less intrusive alternatives to drug and alcohol testing that may help employers 
determine whether employees in safety-sensitive positions are impaired on the job? 
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iii. Is there evidence of a high incidence of drug or alcohol use in the workplace or industry? 

iv. Does the employer offer a comprehensive employer-supported rehabilitation program?  

v. Is the employer required to comply with legislation or regulations, such as occupational 
health and safety legislation, or US Department of Transportation regulations?  

 
65. CUPE submits that when the answers to these questions are answered in the context of a 

Canadian nuclear power plant, the human rights cases that the Discussion Paper attempts to rely 
on are distinguishable.   
 

66. Specifically, employees are directly and closely supervised, peer to peer and supervisor monitoring 
and a high supervisor to worker ratio.  This is markedly different than the operator of a locomotive 
or bus or truck driver, who has no “on-site” supervision and may be working alone.  Nuclear 
power plants also have extensive security measures which employees must satisfy on a daily  
basis to access their workplace.   

 
67. As discussed elsewhere, there are less invasive alternatives to test workplace impairment in 

nuclear facilities.  These may be unavailable in other industries.   
 

68. As the CNSC itself noted, there is no evidence of rampant drug use by nuclear facility employees.  
This is evidence that existing practices and support programs and impairment investigation tools 
are effectively deterring and detecting impairment, and that biomedical testing is not warranted 
or justifiable as a BFOR in the nuclear power sector. 
 

69. The current practices and procedures satisfy any regulatory requirements in the jurisdictions 
where the nuclear power plants operate.  While the Discussion Paper supports a testing regime 
that would introduce additional requirements, there is no rational or legal basis for doing so.   
 

70. Privacy Rights are also engaged.  Canada has comprehensive regimes to protect privacy of its 
citizens.  Not only are there two federal privacy acts, several provinces have specific legislation 
which protects personal health information.   
 

71. The proposed testing regime not only results in the Employer holding sensitive health  
information, but some of it will be completely irrelevant to any legitimate workplace inquiry  
(e.g. medication prescribed for a medical condition which does not cause impairment).  The 
reporting requirements in the regime would result in disclosure to the Commission.  This results  
in a privacy breach and can have a severe and detrimental impact on an employee’s current and 
future employment.  The Discussion Paper provides no justification for mandatory release of 
personal health information to a third party. 
 

72. The principles for the protection of privacy and personal information are enshrined in the federal 
Privacy Act and the Personal Information Protection and Electronic Documents Act.  The Discussion 
Paper does not address the retention, disclosure and appropriate uses of the personal health 
information that is generated by biomedical testing.   
 

73. The CNSC must recognize the legal requirement to protect an individual’s personal information 
and that limit its retention, use, disclosure and destruction without the individual’s informed and 
voluntary consent.  This would include any testing results in the limited circumstances when 
testing was appropriate.   
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Release to any third parties could only be with informed and voluntary consent, and employees 
should be able to review the information collected and make corrections in the case of any 
inaccuracy or omission. 

 
74. One example of legitimate “use” of medical information is to manage the workplace.   

However, the employee is still entitled to the maximum degree of privacy possible.  For example, 
supervisors should not have access to employees’ personal medical information.  It should only be 
used confidentially by human resources and, where appropriate, medical staff.  Supervisors should 
be provided with information needed to assign an employee appropriately, i.e. prognosis and 
functional limitations/accommodation measures, if any.   
 

75. While it is appropriate to use personal medical information in the process of a joint inquiry into 
the Duty to Accommodate (still disclosing the minimum amount of information necessary for  
the purpose, and limiting its disclosure to the fewest people possible.  However, the information 
cannot be used in a discriminatory manner, e.g. during the employee’s evaluation or at the time  
of potential promotion or transfer.   
 

76. Even in the case of reportable incidents, the personal information of the employee should still be 
protected.  Therefore, identifiers should be removed if incidents are reported to the CNSC or any 
other third party. 

77. Charter Rights are also engaged.  Section 15 guarantees Canadians equal treatment under the  
law, and protection from discrimination, including discrimination on the basis of disability: 

15.  (1) Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination and, in particular, 
without discrimination based on race, national or ethnic origin, colour, religion,  
sex, age or mental or physical disability. 

(2) Subsection (1) does not preclude any law, program or activity that has as its object 
the amelioration of conditions of disadvantaged individuals or groups including those 
that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, 
age or mental or physical disability.  (84) 

78. Section 7 of the charter guarantees Canadians Life, liberty and security of person: 

7.  Everyone has the right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental justice. 

 
79. Section 8 protects Canadians from search and seizure, mandated by the State: 

8.  Everyone has the right to be secure against unreasonable search or seizure. 
 

80. Applying a Charter analysis also known as the Oakes Test (See R. v, Oakes, [1986] 1 SCR 103), the 
CNSC has the onus to justify biomedical testing that breaches any of the relevant sections of the 
Charter (being 7, 8 and 15).  The objectives of a biomedical testing program must relate to an 
important, pressing and substantial concern and that the means chosen were proportional or 
appropriate to the ends.  A biomedical testing program must be rationally connected to the 
objective and must impair constitutional rights as little as possible.  CUPE submits that the 
proposed testing regime cannot pass the Oakes Test.   

 

http://laws-lois.justice.gc.ca/eng/Const/page-18.html#f84
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81. CUPE submits that the applying the Oakes Test, the goal of safety in nuclear facilities is an 
important one, but the proposed testing regime is not rationally connected to this goal.  There is 
no compelling evidence that biomedical testing programs achieve the outcome the Commission 
wants to achieve.   
 

82. Critically, biomedical testing is not the least intrusive method by which to promote the goal of 
public safety.  The CNSC has not provided evidence establishing the current programs and 
practices are insufficient, or fail to identify employees who are not fit for duty as a result of 
impairment (for any reason).  The CNSC has apparently not assessed whether other means that 
measure current impairment could identify unfit employees without infringing upon the legal  
and fundamental rights of employees.   

 
83. Finally, the proposed testing regime is not proportional to the objective of increasing safety in 

nuclear facilities.  The purported (and unproven) benefits of the proposed testing regime have  
not been shown to outweigh the clear and palpable infringement of the legal rights of employees 
of nuclear facilities, or even that the proposed testing regime would be better than the current 
practices.  It appears in fact the proposed testing regime would be less beneficial than the status 
quo because it doesn’t measure all causes of impairment, and CUPE believes will damage the 
relationships between employees and supervisors necessary for a safe workplace.   
 

84. Therefore, it is unlawful, and introducing a mandatory regulatory regime will not make it “legal”  
as it will offend the Charter and human rights and privacy law.   

 
 
 
All of which is respectfully submitted, 
 
The Canadian Union of Public Employees 
(National Union) 
 
 
 
mf/cope491 

 


