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Dear Ms. Heppell-Masys: 

The Canadian Human Rights Commission (CHRC) would like to thank you for the 
opportunity to comment on your discussion paper, Fitness for Duty: Proposals for 
Strengthening Alcohol and Drug Policy, Programs and Testing. We offer the following: 

1. 	 The CHRC commends the Canadian Nuclear Safety Commission (CNSC) for including a 
focus on employee support programs in its proposals, including worker awareness and 
education, supervisory awareness, and employee assistance programs. 

2. 	 It is the position of the CHRC that, because dependency on alcohol and / or drugs is a 
disability under the Canadian Human Rights Act, alcohol and drug testing are prima facie 
discriminatory. Accordingly, any such testing must be justified as reasonably necessary to 
ensure the safety of the workplace. 

Testing for alcohol and / or drugs is essentially a form of medical examination. The CHRC 
is of the opinion that any employment-related medical examination must be limited to 
determining whether or not an applicant or employee can safely perform the essential 
requirements of their job. It is the CHRC's position that it is inappropriate to subject 
individuals to drug and / or alcohol testing where such individuals do not occupy safety
sensitive positions and are not involved in safety-sensitive operations. 

3. 	 The discussion paper indicates that "CNSC has concluded that limiting substance abuse 
testing exclusively to individuals in safety-sensitive positions is insufficient, as individuals 
working in other positions can have an impact on nuclear safety." Consequently, the 
discussion paper proposes that every individual who is granted unescorted access to the 
protected areas of nuclear power plants be subjected to alcohol and drug testing. 
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The CHRC defines a safety-sensitive position as one in which impairment due to alcohol 
and / or drugs could result in direct and significant risk of injury to an employee, others or 
the environment. If individuals who work in positions that are granted unescorted access to 
protected areas ofnuclear power plants have the ability to impact others and/or the 
environment, then it may be that these positions could appropriately be designated as safety
sensitive. If this is not the case, then the proposal ofCNSC may run contrary to the CHRC's 
position. 

4. 	 The CNSC proposal includes random drug and alcohol testing provisions. The CHRC 
draws the CNSC's attention to the fact that the question ofwhether or not random drug 
testing can appropriately be included as an element of a drug and alcohol testing policy has 
been the subject of a great deal of contradictory jurisprudence. Accordingly, the CHRC has 
taken the position that subjecting individuals to such testing may be difficult to justify as 
reasonably necessary and will depend on a variety of factors, including the degree of 
supervision available in the workplace and the prevalence of drug use in the workplace or 
industry. 

The Courts have also noted a critical difference between alcohol testing and drug testing. 
Alcohol tests, such as a Breathalyzer test, can determine whether a person is actually 
impaired at the moment the test is administered. In other words, an alcohol test can tell 
whether a person is fit to do their job at that time. On the other hand, most drug tests, such 
as urinalysis, do not measure impairment at the time of the test; rather they can only tell that 
an employee has been exposed to drugs at some time in the past. As a result, it is difficult to 
justify randomly testing employees for drugs because it is difficult to show that such testing 
is necessary to ensure that workers are not impaired by drugs while on the job. 

Even where a drug test purports to be able to measure actual impairment, the sample taken is 
often sent to a lab for results and the employer sends the employee back to the workplace in 
the interim. Where this is the practice, it is equally difficult to justify random drug testing as 
a necessary measure to ensure that employees are not impaired while on the job. 

5. 	 The discussion paper does not indicate what the CNSC's policy intentions are where an 
applicant or employee tests positive for alcohol and / or drugs. The CHRC advises that, 
because dependence on alcohol and / or drugs is a disability under the Canadian Human 
Rights Act, when an applicant or employee tests positive, the employer cannot immediately 
fire or refuse to hire them. It must first consider whether the individual can be 
accommodated. Various publications explaining the duty to accommodate are available on 
the CHRC's website at http://www.chrc-ccdp.calpublications/default-eng.aspx. The CHRC 
also draws the CNSC's attention to the CHRC Policy on Alcohol and Drug Testing 
(available at http://www.chrc-ccdp.callegislation policies/padt pddaltoc tdm-eng.aspx), 
which provides information on accommodation specific to individuals who are dependent on 
alcohol and / or drugs. 
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The CHRC will be releasing a new publication, Workplace Alcohol and Drug Testing: 

A Guide for Employers, later this year. It will provide practical guidance for employers to 

prevent discrimination related to such testing and we would be happy to share this with you. 


Finally, the CHRC wishes to emphasize that the forgoing comments are in no way intended 

to fetter its discretion to receive, deal with and make decisions with respect to complaints 

concerning the CNSC's policies and programs in a manner deemed appropriate by the 

CHRC or its Commissioners. 


Once again, thank: you for the opportunity to comment on your discussion paper. 


Yours sincerely, 

Fine 
Acting Secretary General 


