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Dear Sir/Ms. 
 

Re: Discussion Paper for Consultation 
 

DIS-12-03: Fitness for Duty: Proposals for Strengthening Alcohol and Drug 
Policy, Programs and Testing  
 
The CAW-TCA Canada would like to thank the Canadian Nuclear Safety Commission 
(CNSC) for consulting with interested stakeholders and providing an opportunity to 
submit feedback on the discussion paper identified above.  
 
The CAW is the collective bargaining agent for workers across a broad range of industry 
sectors, including manufacturing, transportation, aerospace, and workers employed 
within the nuclear industry. Along with the CNSC, the CAW is committed to improving 
the safety conditions for workers employed not only in safety sensitive industries, such 
as the nuclear energy sector, but for employees in all workplaces across Canada.  
 
However, the CAW is also committed to preserving the dignity and integrity of workers 
through the protection of individual privacy and human rights in the workplace. It is this 
balance, between the protection of human and privacy rights in the workplace, and the 
recognition of the clear and present risks associated within the operation of a nuclear 
facility, that must be struck in any drug and alcohol policy adopted by the Commission.  
 
With these considerations in mind, the CAW would like to provide the following 
feedback in light of the discussion paper under review. These comments will be directed 
towards specific sections of the paper, where feedback has been expressly requested. 
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Comments on Sections 2.0 Purpose and 5.0 Fitness for duty (FFD) requirements 
in Canada’s nuclear industry: 
 
The impetus for the proposed drug and alcohol policy did not stem from an increase in 
or evidence of safety issues related to FFD in Canada’s nuclear industry. This point is 
expressly stated at page 4 of the discussion paper.  
 
It is acknowledged that there is some debate within the legal community as to what 
evidence an employer must demonstrate before implementing a comprehensive drug 
and alcohol testing policy in a safety sensitive workplace. However, the discussion 
paper, and the background paper by Barbara Butler upon which the document relies, 
provides insufficient empirical data as to the incident rate of drug and alcohol abuse 
within the nuclear industry. This raises fundamental questions of necessity with respect 
to the proposed measures. It is recommended that before a policy of this nature is 
adopted and implemented within the target workforce, that the CNSC undergo a formal 
review of drug and alcohol usage rates of employees working within the nuclear industry 
in Canada.  
 
The current CNSC regulatory documents which address FFD have provided licensees 
with the tools necessary to address substance use within the workplace, without 
recourse to biochemical testing protocols. To the extent that the CNSC seeks to 
improve upon proactive measures to address drug and alcohol use in the workplace, 
any such measures must accord to the established parameters for testing as defined 
within the Canadian jurisprudence. As will be discussed below, certain forms of 
biochemical testing have been found unlawful in terms of the infringement posed upon a 
worker’s expectation of privacy and their fundamental human rights.  
 
Comments on 6.0 Proposals for strengthening alcohol and drug policy, programs 
and testing: 
 
6.1 Policy Framework 
 
One of the stated objectives of the proposed policy is to remedy the lack of consistency 
in the FFD policies currently employed by licensees. Presently, there are no specific 
regulatory requirements dictating how licensees are to take proactive steps to prevent 
the use or possession of drugs and alcohol by workers while on duty, and to whom such 
policies should apply. Significantly, the plan contemplates applying the policy to all 
persons with unescorted access to the protected areas of Canada’s nuclear power 
plants, including workers engaged in all phases of the plant’s “lifecycle”, including, 
construction, operation, refurbishment, and decommissioning. Further, while the policy 
was drafted specifically for application within Canada’s nuclear power plants, the 
discussion paper requests feedback on whether or not the proposed substance policy, 
program and testing requirements should be expanded to other licensed nuclear 
facilities in Canada, including research reactors, mines, mills and processing facilities.  
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The CAW appreciates that the operation of nuclear power facilities in Canada 
represents unquestionable risks to the safety of workers and the public at large, and 
that effective FFD policies are essential to the safe operation of these facilities. On this 
point there can be little debate. However, the regulatory mechanisms currently in place 
provide licensees with the flexibility to tailor their FFD policies according to the particular 
risks of their workplace. This flexibility enables an appropriate balance to be struck 
between the actual risk posed by a workplace, and the privacy and human rights of the 
worker, when creating a drug and alcohol policy appropriate for the workplace.  
 
While a universal policy may establish consistency in the CNSC’s approach to FFD, 
implementation across the nuclear industry sector would be overly broad and an 
excessive intrusion upon the integrity and dignity of workers who may not be employed 
in a safety sensitive position, and who pose no risk with respect to their FFD. In this 
regard, the discussion paper does not provide a significant basis for the implementation 
of the policy for workers engaged in all phases of a nuclear plant’s “lifecycle”. Further 
research and analysis of the dangers inherent to each phase, and the nature of the 
work required, is necessary to determine the appropriateness of the policy being applied 
as contemplated.  
 
While there may be a reasonable debate as to whether all employees, regardless of 
their duties, working within a nuclear power plant are engaged in safety sensitive work, 
the same cannot be said for workers employed across the many dimensions of the 
nuclear industry in Canada. The appropriateness of the policy, and its testing 
requirements, in facilities other than nuclear power plants must be assessed in light of 
the particular risks of the workplace under review, and any evidence of drug and alcohol 
abuse within that workplace.  
 
In summary it is recommended that to the extent that the CNSC adopts the policy 
framework for use within nuclear power facilities, it should reconsider whether all 
workers with access to the facility are occupying safety-sensitive positions, such that the 
terms of the policy would apply to all regardless of their duties. To the extent that the 
present policy and testing requirements are adopted, it should apply only to nuclear 
power plants. Further research and analysis must be conducted to assess the 
reasonableness of applying the policy to other nuclear facilities based on the risks 
posed by the particular workplace, the safety sensitive nature of the duties performed, 
and any evidence of drug and alcohol use within those facilities. 
  
Comments on 6.3 Biochemical substance testing: 
 
The proposed policy document correctly identifies that there is currently no federal or 
provincial legislation outlining permissible practices with respect to drug and alcohol 
testing in the workplace. In this regard, the Canadian approach has been shaped by the 
numerous court, tribunal and arbitration decisions which set the boundaries around 
when workplace biochemical testing may be appropriate. However these decisions are 
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not divorced from consideration of the federal and provincial statutes which inform our 
practices in the workplace, such privacy and human rights legislation.  
 
The vast majority of the case law centers on the reasonableness of drug and alcohol 
testing in safety sensitive workplaces, where the risks are more inherent to the worksite, 
such as the oil and gas, transportation, construction and mining sectors. More 
specifically, the case law has struggled to come to a consensus with respect to when 
pre-placement, for cause, follow-up, and random drug and alcohol testing is a 
reasonable response to the risks posed by a particular workplace or employee.  
 
Inherent to the issues raised within these decisions are the limits to an employer’s right 
to intrude upon the dignity of the worker, such as when testing requires a worker to 
submit to an examination of their physical body, and to take hair, urine, blood or breath 
samples for the purpose of determining current or recent impairment. Without engaging 
in a debate as to the merits of such testing as an indicator of current impairment, it is 
clear that when assessing the reasonableness of the testing, one factor that a decision 
maker will assess is whether the testing has even the ability to assist in identifying an 
actual risk to the employer, the workplace, or the public at large. However, effectiveness 
of the testing is not the end of the debate.  
 
Specifically, with respect to the imposition of random and mandatory drug and alcohol 
testing, the primary issue is what circumstances, if any, would enable an employer or a 
regulatory body to enforce such a measure. To be clear, even if biochemical testing 
improves through advances in oral fluid testing, such that there is improved accuracy in 
identifying current impairment, policy makers such as the CNSC still must respect the 
limits imposed upon an employer’s right to conduct such testing in the workplace. The 
decision by Arbitrator Picher in the Nanticoke Award (Imperial Oil Ltd. v. 
Communications, Energy and Paperworkers Union of Canada, Local 900 (2006) 
O.L.A.A. No. 721), which was affirmed by the Ontario Court of Appeal in 2009, should 
give pause to the CNSC before advancing a biochemical testing policy absent 
reasonable cause: 
 

Moreover, while the case is not before us, we have grave doubts as to whether 
the Company could randomly administer drug tests, even if it could be shown 
that the test would reveal impairment on the spot. The question would remain as 
to the basis upon which an employer, absent reasonable cause, could assert 
such an extraordinary right, a right which is available to police authorities for the 
purposes of criminal and highway traffic law only after they satisfy the threshold 
test of reasonable cause. In a society based on respect for the integrity and 
dignity of the individual, an employer must bear a heavy onus of justifying resort 
to such a measure. We are not persuaded that standing alone the Company’s 
goals of deterrence and behaviour modification, however well intended, are 
sufficient to discharge that onus.  

 
A nuclear power plant may present the clearest example of a workplace that is both 
inherently dangerous, and where the vast majority of the work performed by the 
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employees may be classed as safety sensitive. However, the comments by Arbitrator 
Picher above reflect the current state of the law with respect to random drug testing in 
the workplace, and while the law is somewhat more ambiguous with respect to random 
alcohol testing, there is no clear pronouncement sanctioning such testing in safety 
sensitive workplaces absent reasonable grounds or cause.  
 
The Supreme Court of Canada is set to consider these very issues, on an appeal from a 
decision of the New Brunswick Court of Appeal in Irving Pulp & Paper Ltd. v. 
Communications Energy and Paperworkers Union of Canada, Local 30 (2011) NBCA 
58. It is recommended that before any decision is taken with respect to the 
implementation of a drug and alcohol policy where random biochemical testing is 
proposed, it is recommended that the CNSC wait until the Supreme Court has spoken 
on this issue, and provided clarity as to when random drug and alcohol testing may be 
implemented absent reasonable cause for workers employed in safety sensitive 
positions. Certainly, the application of such a policy to individuals outside of those 
performing safety sensitive work would have no support within the current legal 
framework.  
 
Conclusions: 
 
The CAW applauds the efforts of the CNSC in continually working towards the safer 
operation of nuclear facilities in Canada, and specifically its interest in ensuring FFD 
policies are effective in addressing issues of drug and alcohol impairment in the 
workplace. The comments provided above are meant to identify areas of the policy 
which need to be more thoroughly explored, researched and reconsidered in light of the 
current legal limits to the use of biochemical testing of workers, and the extent to which 
such policies can be applied to workers not engaged in safety sensitive work.  
 
The CAW would be more than happy to expand upon the points raised within and to 
assist the CNSC in its consideration of the important issues raised in the discussion 
paper. 
 
Your consideration of this matter is appreciated.  
 
Yours truly, 
 
Piper Henderson 
 
PIPER HENDERSON 
Associate Counsel 
 
PH/ww/cope343 
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